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EXPUNATOEY KOTE. 



The intention of tliis woi-k is, to present the 
Procedure of the State of New York as originally enacted 
and as it now is, and to exhibit tbe varioua changes which 
it has undergone down to the close of the session of 1870. 

The plan pursued has been as follows: Where the sec- 
has been amended, to give first the section as oi-igin- 

.y enacted, with a statement of the year in which it 

'as passed. Then following the section a note of the 

;year or years in which it has been amended, and following 

this the section, as it has stood after each amendment. 

The sections which have undergone no amendment are 
a.Iso given with a note of the time of their passage. 

The amended sections are given either in full or by 
erence to each other. Where it does not appear to 
■contrary they must be understood to bo givi 

The present sections of tbe code are denoted by the 

I larger numerals ; the smaller numerals denote the section 
as it stood originally and down to the time of the final 
amendment. 

. So far as possible the changes from time to lime are 
'indicated by italics. 

I The Code was originally passed by the legislature of 
1 848, and re-enacted in the year 1849, at which time many 
sections were added and some omitted ; the omitted 



are ^^ 

the^H 
the ^ 



Tl EXPLANATOBT NOTE. 

tions (now forming no part of the Code) will b 
herein in their proper order. 

The sections have been carefully compared w 
session laws of the respective years. 

It is believed that a work of this kind has bee 
needed by the members of the bar, judges aud legi 
and that it will be of no little assistance to them i 
labors. 

An appendix has been added containing the ^ 
acts relating to the organization of the judiciary, pi 
to the amended judiciary article of the Constitutic 
the appointment by the Governor of Justices t 
the General Term. 

Albany, July 1st, 1870. 



CODE OF PROCEDURE 

STATE OF NEW YORK, 

FBOM 

1848 TO 18^1. 



Th gimptify and abridge the practice, pUadinffi and proeeedtnffi 4 

the eourtt afthii Stale. 

Whergab, It is expedient, that the present forrae of bcUohh and ' 
pleadiotce in cases at common law should be abolished, that tlie 
distiactioQ between legal and equitable remedies shoold no 
longer contiime, and that on nniform conrsa at proceeding, ip til 
cases should be eBtablished : Therefore, 

The People of the &ate of Nem York, repretented in SeiuUt a 
AsiewMy, do enaot aifoUowi: 

QEMURAL DKFINITION9 AND DiTISIONB. 

Bwrnax I. DIvIbIod of romediee. 
a. Dpflnltlon of tn Bcllon. 
8. DeOaitlon of a fpecisl proceedlnE. 
*. DiTlalon of Botione Into civil and crimbiBL 
iunoracriminBlsctloii. 
..Ion of B civil jirtlni.. 

BDd ClilbtDB] re 



e. Soaaillon 



B, Snbjacti embiaced Id tbla act. 

§ I. (Being g 1 of 1848) Eemedies ij 
divided into, 

1. Actions. 3. Special proceeding*. 
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I 2. (Being g 2 of 1848.) An action ii a regular judicial fmd 
Ing, in which a party proaecatea another party for the enlbsoMi 
or protection of a right, the redress or prevention of a wnsf 4 
the punishment of a public offense. (Am'd in 1849.) 

% 9. (As am'd in 1849.) An action is an crdinmrg'pjnottdSa$\ 
a court of Justice, by which a party prosecutes andthor partf i 
the enforcement or protection of a right, the redress or pw f w tt 
of a wrong, or the punishment of a public offense. 

% 3. (Being g 8 of 1848.) Every other remedy is a sped 
proceeding. 

§ 4. (Being § 4 of 1848.) Actions are of two kinds : 
1. Civil. 2. Criminal 

i 5. (Being § 6 of 1848.) A criminal action is prosecuted hj ti 
state, as a party, against a person charged with a public ofi^en 
for the punishment thereof. (Am'd in 1849.) 

§ 5. (As am'd in 1849.) A criminal action is prosecuted by t 
people of the state, as a party, against a person charged with 
public offense, for the punishment thereof. 

§ 6. (Being § 6 of 1848.) Every other is a civil action. 

§ 7. (Being § 7 of 1848.) Where the violation of a right admits 
both a civil and criminal remedy, the right to prosecute the one 
not merged in the other. 

J 8. (Being § 8 of 1848.) This act is divided into two parts : 
The first relates to the courts of justice, and their jarisdlction 
The second delates to civil actions commenced in the courts 
this state, after this act shall take effect, and is distributed ii 
twelve titles. The first four relate to actions in all the courts 
the state, and the others, to actions in the supreme court, in t 
county courts, in the superior court of the city of New York 
the court of common pleas for the city and county of New Yorl 
the mayors' courts of the cities of Aibany« Hudson, Troy 
Rochester, and in the recorders' courts in the cities of Bufiklo s 
Utica; and to appeals to the court of appeals, to the supre 
court, to the county courts and to the superior court of the city 
New York. (Am'd jai 1849.) 
§ S. (As am'd in 1849.) This act is divided into two parts : 
The first relates to the courts of justice, and their jurisdictio 
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The second relates to dvil actions commenced in the oonrts of 

lliis State, after the first day of July, 1848, exc^ when atherwUe 

- prowded therein, and is distribnted into fifteen titles. The first 

four relate to actions in all the courts of the state, and the others 

^to actions in the supreme court, in the county courts, in the supe- 

I tior court of the dty of KeNfr York, in thb court of common pleas 

p Ibr the city and county of New York, in the mayors' courts of 

cities, and in the xeoocdefs* courts of ettieSf fn4 to appeals to the 

court of appeals, to the supreme court, to the county courts, and 

to the superior court of the dty of New York. 



PART I. 



jOF THB OOUBTS OF JUSTIGB AND THEIR JC 

DICTION. 



TITLB I. Ov TBI Oovmn or Qi 

U. Ov TBI CkNjST OF ArrmAiM. 

UL, Ov TBI BUFBUU OOUST, OlBOUR OOUBTf AMD OOVSTI 

AMD TuuuxnL 

lY. Ov TBI OOUMTT OOOBTl. 

y. Of TBI SupuaoB Doubt amd Doubt of Doioiob Pubi 

OiTT OF NbW TOBK, AMD TBB MaTOBS* ABX> Bl 

OouBTf or otbbb CiTm. 
VL Of tbb CouBTt of Jubtiobi of tbb Pbaob. 
Tn. Of Jubticbs* ahd otbbb Ibfbbiob Doubts or Citibs. 



TITZiB L 

Of the Courts in General. 

Sbctiok 9. The serenl eoarts of this State. 
10. Their Jurisdiction generally. 

§ 9. (Being g 9 of 1848.) The following are the courts o] 
of this State : 

1. The court for the trial ot Unpeachinents. 

2. The court of appeals 
8. The supreme court. 

4. The circuit courts. 

5. The courts of oyer and terminer. 

6. The county courts. 

7* The courts of general sesrions ot the peace. 

8. The court of special sessions. 

9. The surrogates' courts. 

10. The courts of justices of the peace. 

11. The superior court of the city of New York. 
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13. The court of common pleas for tlie dty aod connly of New 
fork. 

13. The mayors' courts of the dtles of Albany, Hudson, Troy 
lod Rochester. 

14. The recorders' courts of Ihe cities of Bu&lo find Utica. 
16. The marine court of the d^ of New York. 

16. Tlie assistant Justices' courts In the dty of New York. 

17. The munidpal court of tie dty of Brooklyn. 

18. The justices' courta of the dtieg of Albany, Troy »aiM 
indBOii. 

10. The police courts. 
(Am'd In 1849.) 

g 9, (As am'd in 1S4D.) 

The following are the courts of Justice of this 8lal« : 

1. The court tor the trial of impeaclimenta. 

2. The court of appeals. 
S. The supreme court 
4 The circuit courta. 

5. The courts of oyer and terminer. 

6. The county courta. 

7. The courts of sessions. 

S. The courta of special sessions. 
9. The surrogates' courtsi 

10. The courta of justices of the peace. 

11. The superior court of the city ot New York. 

13. The court of common pleas for the dty and county of New 
Sort 

13. The mayors' courts of dties. 

14. The recorders' courts of cities. 

15. The marine court of the city of New York. 
18. The justices' courts in the ci^ of New York. 

17. The JQsUcea' courts of cities. 

18. The police courts. 

g 10, (Being § 10 ot 1848.) These courts shall coutlnne to exer- 
cise the jurisdiction now vesled In them re^iectivoly, except as 
rise prescribed by tliia act. 



gtorwiac] 
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TITZiB IL 

Of the Court of AppedU, 

BmoTiiM 11. Its JnrisJL jcosl 

It. Hay reverse, nflbn or modify Judgment or order appealed ft 
. IS. Terms of the court, preference of caoses. 
14. Number of Judges who may give Judgment 
■16. SherilBi to provide rooms, etc., for court 
1& Court may DO adjoomed to places other than those deslgiis 
law. 

§ 11. (Being § 11 of 1848.) The court of appeals shall 
ezdusiye Jurisdiction to reriew, upon appeal, every actual del 
nation hereafter made, at a general term, by the supreme oou 
the superior court of the city of New York or by the oou 
common pleas for the city and county of New York, in the f ( 
ing cases, and no other : 

1. In a Judgment in. an action commenced therein, or br< 
there from another court; and upon the appeal from such 
ment, to review any intermediate order inyolving the meriti 
necessarily affecting the Judgment 

2. In a final order affecting a substantial right, made in a s] 
proceeding, or upon a summary application in an action, 
Judgment: 

But such appeal shall not be allowed in an action originally 
menced in a court of a Justice of the'peace, or in the marine 
of the city of New York, or in an assistant Justice's court of 
city, or in the municipal court of the city of Brooklyn, or 
Justice's court of the dties of Albany, Troy and Hudson res 
ively. 

(Am*d hi 1849, 1851, 1852, 1857, 1862, 1865, 1866, 1867, 1869, 1 

g 11. (As am*d hi X849.) ^ame as § 11 of 1848 to sub. 2, and 
thence as follows : 

2. In a final order affecting a substantial right, made in a sp 
proceeding, or upon a summary application in an action 
Judgment 

But such appeal shall not be allowed in an action originally 
menced in a court of a Justice of the peace, or in the marine < 
of the city of New York, or in an assistant Justice's court of 
city, or the municipal court of the city of Brooklyn, or in a jusi 
court of any of the eUiee of this Staie, 
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§ 11. (As am'd in 1851.) Same as g 11 of 1618, to sub. 3, and from 
thence as follows; * 

2. In an, order affeetitig a mhatatUiid right, made in »ueh aclion, 
iohea each order in ejfett determinai t/ie actum, and pretenti a judg- 
ment from wliirJt an appeal might 6e taken. 

S. In B fnal order, affecting a substantial right, made in a special 
proceeding, or upoa a aiinimary application in an action after 
j udgnient. 

4. la an order pranft'nff a nea trial, but such an appeal bIiuII uot 
be allowBd in an action originally corameuced in a court of a justice 
of the peace, or in the marine court of Uie city of New York, or 
in an assistant jUEtice's court of that city, or in a justice's court of 
any of tlie citiea of this Slate. 

g 11. (As am'd in 18SS.) Same aa g 11 as amended in 1851 to sub, 
4, and from thence as follows : 

But such appeal shall not tie allowed iu an action originally com- 
jaenced in a court of a justice of tJie peace, or in the marine court 
of the city of New York, or in an assistant justice's com-t of that 
city, or in a justice's court of any of the cities of this State. 

1 11. (As am'd In 1857.) The court of appeals shall have escln- 
Biye jurisdiction to review, upon appeal, every actual determination 
hereafter m:tde at a general lenn by the supreme court, or by the 
(uperior court of the city of New York, or the court of common 
pleas for the city and county of New York, or the superior court of 
the city ofBafah), in the following cases and no other : 

1. In a judgntent in an action commenced therein or brought 
tiiere from another court; and upon the appeal from such judg- 
ment, to review ony intermediate order involving the merits, and 
necessarily affecting the judgmeuL 

%. In an order affecting a substantial right, made \a such action, 
vrhcQ such order In effect determiues the action and prevents a Judg- 
ment from which an appeal might be taken, and when such order 
grant* a new liiat; hit no appeai to the eoiiH of appeals from an 
order granting a new (no!, ahaS be effeetaal for any purpaee, itnless 
the notice of appeal contain an ament on the poirt of tlie appellant th/U 
^ the order he a^ffirmed, judgment afi»alute «AaS be rendered againtt tliM 
appelant. Upon every appeal from an order granting a nea trial, if 
thit court of appeal ahail determine that no error was committed 6i 
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granting the new trials they shaU render judgmeni almotuie up 
right of the appellant; and after the proeeedinge are remitted 
court from tohieh the appeal was taken, an aeeeesment ef dama 
other proceeding to render the judgment efeetualy ma/y he there I 
caees where such subeeqiient proceedinga are requieite, 

8. In a final order aflTecting a substantial right, made in a s 
proceeding, or upon a summary application, in an action after 
ment But such appeal shall not be allowed in an action orig 
commenced in a court of a Justice of the peace, or in the n 
court of the city of New Yoi^, or in an assistant Justice's oo 
that city, or in a Justice's court of any of the cities of this 
urdese amy muih general term ehaU, hy order duty entered^ alUm 
appeal btfore the end of the next term after which euch judgmm 
entered The foregoing prohibition shaU not extend to actions i 
Unued before a justice of the peace, and prosecuted in another 
pursuant to sections sixty and sixty -eight of this Code, 

% 11. (As am'd in 1862.) Same as § 11, as am'd in 1857, exc€ 
sub. 2, which was amended to read as follows : 

2. In an order affecting a substantial right, made in such a 
when such order in effect determines the action and prevents a 
ment from which an appeal might be taken, and when such 
grants or refuses a new trial ; but no appeal to the court of ap 
from an order granting a new trial shall be effectual for anj 
pose, unless the notice of appeal contidn an assent on the p: 
the appellant, that if the order be afilrmed. Judgment absolute 
be rendered against the appellant Upon every appeal fro 
order granting a new trial, if the court of appeal shall detei 
that no error was committed in granting the new trial, they 
render Judgment absolute upon the right of the appellant ; and 
the proceedings are remitted to the court from which the appea 
taken, an assessment of damages, or other proceeding to rendc 
judgment effectual, may be there had in cases where such subsec 
proceedings are requisite. 

§ 11. (As am'd in 1865.) Same as § 11, as amended hi 1862, ex 
ing that sub. 4 was added, reading as follows^ 

4. Whenever the decision of any motion heretofore made, or oj 
motion hereafter to be made, in the supreme court of this state 
special term thereof, inwkes the constitutiomdity of amy law oj 
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«(ato, or lua heen or ihttU be placed, in Oi^ opinion or reatons far rutA - 
deeuion of the juetice making ruck dedsion, uport tlie UTieonslitafioa- 
ality of »ueh law, then, an appeal »!iall He and may be made from such 
Seeiiion, or from the order entered or to be entered upon mch deoMon to 
the general term of mid omirt, and an appeal HuiU aim lie and may be 
■ made from the deeieian of tuck general term, and from any order 
entered or to be entered tJiereon, to tAe cwrt ef appeal! : provided, hoa- 
eoer, that tlie time for appealing from meh dedmn, or from »ueh order, 



% 11. (Aa am'd in 1868.) Same as g 11 as amended is 1805, except 
tliat Bub. 3 was am'd so as to read as follows : 

3. In a final order affecting B substAntial right, made in a special 
proceeding, or upon a summary application in an action after 
judgment, and upon meh appeal to reeiev) any intermediate order 
iii^)olr>i'ng tfie merits, and Ttecessarily affeeUng (Ae order appealed 
from. But sucli appeal shall not be allowed in an Fiction originally 
commenced in a court of a Justice of the peace, or in a marine 
court ot the city of New Torlt, or in an assistant justice's court of 
that city, or in a justice's court in any of the cities of this State, 
unless any snch general tenn shall, by order duly entered, allow 
Hucli appeal before the end of tlie nest terni after which such Judg- 
ment was entered. The foregoing prohibition shall not extend to 
actions discontinued before a Justice of the peace and prosecuted 
in anotlier court, pursuant to sections sixty and sixty-eight of this 

g 11. (As am'd in 1867.} Same as g 11 as amended in 1866, except 
Uiat sub. a was amended so as to read aa follows : 

" 2. In an order affecting a stibstautial riglit, made in such action, 
when aueb order in effect determines the action and prevents a 
judgment from which an appeal might be taken, or diteoniinue» 
The action, and when such order grants or refuses a new trial ; bnt 
no appeal to the court of appeals from an order granting a new 
trial, on a caee made or biU of acceptitms, shall be effectual for exrj 
prirpose, unlens the notice of appeal contain an assent on the part 
of the appellant tliut, If llie order be affinncd, judgment absolute 
shall be rendered ngainst the appelliinl. Upon ei-ery appeal fran ■ 
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an order gnnting a new trial <m a mt$ mad$i or on mo^Mnw lriii% 

if the court of appeals shaU determine tiuit no anorwaaoQiiifldM 
In granting the new trial, thej ahall render Jadgmeat atawigtaipM 
the ri^t of the appellant; and alter the prooeediDga are nnittri 
to the oourt from which the appeal was taken, an aanQMBMBtll 
damages, or other proceedings to render Judgment cffeotml, BMqfWj' 
then and there had, in cases where snoh snbseqnent prooeedii^ a^ 
requisite." < 

And a new sub. 4 was added, reading as follows : 
**4^ An appeal from any &rder to the eeurt qf appeeia^ €itMki§ • 
tubetantial right, arising upon any inieriaeuiary prveeedtng^ #r 
any guetMon cf praetiee in the action, may he heard a» a maiian^ 
noticed far hearing for any regtiiar motion day tf tA« oom/H!* 



% 11. (As am'd in 1809.) Same as g 11 of 1848, to sab. 8, 
thence as follows : 

2. In an order affecting a substantial right, made in wsuStk aotki^ 
when such order in effect determines the action and prerenlii 
Judgment from which an appeal might be taken, or disoontfanM 
the action, and when such order grants or refuses a new trial, # 
toAen tu,ch erder etrikee out an anstoer or any part ef an 
or wny pleading in an actum ; but no appeal to the court of appeaH 
from an order granting a new trial, on a case made or bilT of 
exceptions, shall be effectual for any purpose, unless the notiSesi 
appeal contain an assent on the part of the appellant that^tf Ihi 
order be aflSrmed, Judgment absolute shall be rendered against 1l9 
appellant Upon every appeal from an order granting a new tridr 
on a case made or exceptions taken, if the court of appeals >hjji 
determine that no error was committed in granting the new trisl, 
they shall render Judgment absolute upon the right of the appenaat; 
and after the proceedings are remitted to the court from whidl 
the appeal was taken, an assessment of damages, or other pirooeed 
ings to render Judgment effectual, may be then and there had, ii 
cases where sudi subsequent proceedings are requisite. 

3. In a final order affecting a substantial right made in a special 
proceeding, or upon a summary application in an action af t^ Jndg 
ment, and upon. such appeal to review any intermediate, ovdq 
involving the merits and necessarily affecting the order appeakc 
from But such appeal shall not be allowed in an action origiiyUi} 
commenced in a court of a justice of the peace, or in a mai^ 
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"t of the city of New Tork, or in an assialanl Justice's court 6f 

^ity, or in a justice's court in any ol the cities of this State, 

a any such general tenn shall, by order duly entered, allow 

h appeal before the end of the neit tenn after which such judg- 

waa entered. The foregtong prohibition shall not extend to 

9 discontinued before a justice of the peace and prosecutM 

a another court, pursuant to sections sisiy and sixtymigbt of tliia 

code. Bui no appeai to the court qf apptdU eliaU te had or haird 

Tt^eqfter from any <n-d£r or judgment in any proceeding uiiderr elui;pter 

J three luwdred and thirty-eighi of the laiM of eighteen hundred and 

fft^-eight. 

4 An appcnl from any order to the court of appeals, affecting a 
Bnbetantial right, arising upon any interlocutory proceeding, or upon 
any question of practice in the action, including an order la atriks oat 
an anmner, w any part of an amie^, or any pkadtng in an aeCian, 
tnay be heard as a motion, and noticed for hearing for any regular 
motion day of the court. 

§11. (As am'd in 1870.) Thecourt of appeals shall bnTcexcIusiTQ 
jurisdiction to review, upon appeal, every actual detemiination here- 
Bfter made at a general term by the supreme court, or by the supe- 
rior court of the city of New York, or the court of common pleas 
for the city and county of New Tork, or the superior court of the 
city of Buffalo, in the following cases, and no other : 

1. In a judgment in an action commenced therein or brought 
^ there from another court; and upon the appeal from such judg- 
- ment, to review any intermediate order involving the merits, and 
. necessarily affecting Ibe judgment. 

jj 2. In an order affecting a substantial right, made in such action, 
^ when such order in effect determines the action, and presents a 
^ judgment from which an appeal might he taken, or discontinues 
^ the action, and when such order grants or refuses a new trial, or 
) when such order strikes out an answer or any part of an answer, 
or any pleading in an action; but no appeal to tbe court of appeals 
^ from an order granting a new trial, on a case made or bill of excep- 
k tlons, shall be effectual for any purpose, unless the notice of appeal 
it f»ntain an assent on the part of the appellant that, if the order be 
ut ^fflnned, judgment absolute shall lie rendered against the appellaot, 
|^^^p<m every appeal from an order granting a new trial, on a case 
^K|»de or e\ceptinTi'< tnlipn, it the court of ajiprals sJiall determine 
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that no error was committed in granting the new trial, Ibef 
render Judgment absolute upon the right of the appnllinf; mi 
after the proceedings are remitted to the court from wlilA ftl 
appeal was taken, an assessment of damages, or other piorwuTIf 
to render Judgment effectual, may be then and there had, in 
where such subsequent proccedhigs are requisite. 

8. In a final order aflbcting a substantial right made In a 
proceeding, or upon a summary application, in an action after Jii4^ 
ment, and upon such appeal to review any intermediate order faniif 
ing the merits, and necessarily affecting the order appealed frooL 
But such appeal shall not be allowed in an action ori^^allj eofr 
menced in a court of a Justice of the peace, or in a marine eomt 
of the city of New York, or in an assistant Justice's oomt of tU 
city, or in a Justice's court in any of the cities of this State, nnlm 
any such general term shall, l^ order duly entered, aDow nii 
appeal before the end of the next term after which such Jadgmal 
was entered. The foregoing prohibition shall not extend to actioM 
discontinued before a Justice of the peace, and prosecuted in anoChff 
court, pursuant to sections sixty and sixty-eight of this code. 

4 In an order affecting a substantial right, not inwlving an^ fim 
Hon of dtscretum arising upon any interlocutory proceeding, ci 
upon any question of practice in the action, including an order H 
strike out an answer, or any part of an answer, or any pleading li 
an action, such appeals, whether now pending or hereafter to he hrw^ 
may be heard as a motion, and noticed for hearing for any regi* 
lar motion day of the court. 



§ 12. (Behig g 12 of 184a) The court of appeals may 
affirm, or modify the Judgment or order appealed from ; and ill 
Judgment shall be remitted to the court below, to be enforoel 
according to law. 

§ 13, (As am'd hi 1849.) The court of appeals may reyerse, aflbf 
or modify the Judgment or order appealed from, in whole or i 
part, and as to any or aU of the parties; and its Judgment shall t 
remitted to the court below, to be enforced according to law. 

§ 18. (Being % 13 of 1848.) There shall be six general terms 
each year, to commence on the first Tuesday of January, Marc 
May, July, September and November, and to continue until t 
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irth Saturday Uiercaftcr, Inclusive, unless all the causes rcadj for 
ing be sooner beard. They tnay, however, be continued at 
h longer aa the court shall deem necessary. 
Additional terms may also be held, by order of the court ^k 

• (Am'd hi 1851, 1853, 1858, 1SS9, 1S63, 18S3, 1865, 18110.) -^ 

g 13. (A^ am'd in 1851.) There shaU be four terms of the court of 
appeals in each year, to be iteld ai the eapiUil in the e% of AJbaay, 
I in the first Tuesday of January, the fourth TuetcUiy tf Mairch, tAa 
third Tuesday of June and the Ihir^ Taetday of Bvptmniier, and con- 
tinued for as long a period aa the public interests may require. 

AddCHoTval term* «AaS he appotnled and Md at the tame place by Che 
amrt lehen the publio interest require! it The court may by generai 
rules protide wJiot eauees t/iail hate a pr^erence on the calendar. 

§ 13 {As am'd in 1852.) There shall be four terms of the court 
of appeals in each year, to be held at the capitol in the city of 
Albany, on the Urat Tuesday of January, Ihe fourtli Tuesday of 
SCarch, tlie third Tuesiay of June and the la»t Tuesday of Septem- 
ber, and continued for as long a period as the public intcreata may 
require. 

Addidonal terms shall be appoipted and held at the same place 
by the court when the public interest requires it. The court nxay 

% by general rules provide what causes shall have a preference on the 

^^ ^endar. 

^B § 13. (As am'd hk IB58.) There shall be four terms of the court 
^Bpf appeals In each year, to he held at tlie capitol In the city of 
JVuibany, on the first Tuesday of January, the fourth Tuesday 
^ of March, the third Tuesday of June and the last Tuesday of Sep- 
j_^ tembcr, and continued for as long a period as the public interests 
may require. 

Additional terms shall be appointed and held at the same place 
j^ by the court when the public interests require it The court may 
^^ by general rules provide what causes shall have a preference on 
jj the calendar. On a leamd and each tuliequent appeal to the amrt of 

/xppeah the eaute ehaM be placed upon tlie calendar ai of the time 

t^pling the return on thejlnt appeal. 

ud S 13. (As am'd in 1859,) There shall be four terms of the 
Ik Qonrt of appeals in ea*"!! year, to be held at the capitol in the d^ 
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of AlbftBj, on the flnit Tuesday of Jaauaiy, the fourth ToMdaj a 
Harch, the third Tuesday of June and the last Tuesday o£ Septal 
ber, and continued for as long a period as the public Interesli, mq 
require. BiU ths judge» <if 9aid court may^ m thekr rfiscr»lion, ngfrn 
(me </ Mid tenn$ in each ifear h be hM in the ci$if i^f Jfew Thrk. 

Additional terms shall be appointed and held at the same pita 
by the court, when the public interests require it The oovnt mt^ 
by general rules provide what causes shall have a pveferenee n 
the calendar. On a second and each subsequent appeal la th 
eonrt of appeab the cause shall be placed upon the *^>«nitar aid 
the time of filing the return on the first appeaL 

' g la (As amMin 1863.) There shall be four terms of the oomtd 
appeals in each year, to be held at the capitol in the city of Albsa^, 
on the first Tuesday of January, the fourth Tuesday of March, tti 
third Tuesday of June and the last Tuesday of September, and ccs* 
tinned for as long a period as the public interests may require. Bri 
the Judges of said court may, in their discretion, appdint one dl 
said terms in each year to be held in the city of New York. 

Additional terms shall be appointed and held at the same phM 
by the court, when the public interests require it The court lUf 
by general rules provide what causes shall have a preference <■ 
the calendar. On a second and each subsequent appeal to the eoort 
of api)ea1s, or wJien an a/ppeaX has once been dismissed for drfeelt 
irregvlarityy the cause shall be placed on the calendar as of the tin 
of filing the first appeaL 

§ 18. (As am'd in 1863.) There shall be four tenns of the court d 
appeals in each year, to be held at the capitol in the city of Albsn 
on the first Tuesday of Januaiy, the fourth Tuesday of March, i' 
third Tuesday of June and the last Tuesday of September, and 0Q» 
tinned for as long a period as ihe public interests may require. B^ 
the judges of said court may, in their discretion^ appoint one of sail 
terms in each year to be held in the city of New York. 

Additional terms shall be appointed and held at the same pU 
by the court, when the public interests require it The court im 
by general rules provide what causes shall have a preference on i 
calendar. On a second and each subsequent appeal to the court 
appeals, or when an ^peal has once been dismissed for defect 
inregnlarily, the cause shall be placed on the calendar as of the.tii 



§ 13.] CODE OF PBOORDITBE. 1?" 

of filing the fiist appeal; and viheamer m any aetian or^ve«ding 
i» which the people of flat ttate or any itate officer, or any board of 
ttale qfficen, U or an sole j/aintiff or defajulant, an appeal hot been or 
tht^bebrougliifrmaany judgment ororder for or againtt Mitt or them 
• inangumrt, such appeal a^ail have a prtferenee in the lupreme court 
and in the court if appeals, and may be moved by either parly out of 
the order »n the aUeti^air. 

% 13. (As om'd in 1805.) Tbere shall he four terms of the court of 
appeals in etwh year, to be held at tlio capitol in the city of Albany, 
on the first Tuesday of jBnua:7, the fourth Tuesday ot March, the 
third Tuesday of June and lie last Tuesday of September, aad con- 
tinued for as long a period as the public interests may require. But 
the Judges of said court may, iu tbeir discretion, appoint one of 
said terms in each year to be held ia the city of New York. 

Additional terms shall be appointed and held at the some place 
by the court, when the public interest requires it The court may, 
by general rules, provide what causes shall have a preference on 
the calendar. On ^ second and each subsequent appeal to the court 
of appeals, or when an appeal has once been dismissed for defect 
or irregularity, the cause shall he placed upon the calendar as of 
the time of filing the first appeal, and 'may be noticed and put on 
the eaiendair for any aueeeeding term ; and whenever, in any action 
or proceeding in which the people of this State, or any Stale officer, 
or any board of State officers, is or are sole plaintiif or dcfeudaut, 
au appeal has been or shall be brought from any judgment or order 
for or against him or Ihem, in any court, such appeal shall have a 
preference in the supreme court and in the court of appeals, and 
may be moved by either party out of the order on the calendar. 

§ 13. (As aia'd in 1308.) There shall be four terms of the court of 
appeals in each year, to be held at the capitol in the city of Albany, 
on tlie first Tuesday of January, the fourth Tuesday of March, the 
Uoird Tuesday of June and the last Tuesday of September, and con- 
tinued for as long a period as the pubic interests may require. But 
the judges of said court may, in their discretion, appoint one of 
said terms in each year to be held in the city of New York. 

Additional terms shall be appointed and held at the same plac« 
1^ the court, when the public interest requires it The court may, 
by general rule, proTido what causes shall have a preference on the 
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calendar. On a second and each aabaeqiMnt ftppoal to tlie coat 
of appeals, or when an appeal has once been dkinlswul for dsM 
or irregularity, the cause shaU be placed upon tlie ^^'^mlar m d 
the time of filing the first appeal, and maif b$ noUe$d iimdpmim^At 
ediendar ftr any iucc$edinff term; and whenerer in anj ftctkm ci 
proceeding in which the people of this State, or may Stale oflloar, 
or any board of State officers, is or are sole plafaitiff or deteidnli 
an appeal has been or shall be brought from any Jadgment or ofder 
for or against him or them, in any court, such appeal shaU hare i 
preference in the supreme court and in the court of appeals, sai 
may be mored by either party oat of the order on the *^^mdar. 

Andactumainiohiehtmeoftfooormonplainiffktn'dtfbmd^ 
Tiave died pending the action, and ike pendency ef the aeUan jiinaiit 
a final eetOement of the ettaie ef the deeeaeed party, ahdXl ie pr0nd 
on the calendar. 

% 14. (Being § 14 of 1848.) The concurrence of flTe Judges Mt 
be necessary to pronounce a Judgment If five do not concur tki 
appeal shall be reheard. 

(Am'd in 1849, 1851, 1867.) 

§ 14. (As am'd in 1849.) The concurrence of five Judges sball Is 
necessary to pronounce a judgment If five do not concur ft 
judgment or order appealed from shaU be affirmed, unlest the cmti 
order a rehearing. 



% 14. (As am'd in 1851.) The concurrence of five Judges is 
aary to pronounce a judgment If five do not concur ths ccue imtft 
he reheard. But no m^fre than two rehearinge shaU be had, and ^ M 
the eeeond rehearing five judges do not concur the judgment shaU k 
affirmed. 

§ 14. (As am'd in 1867.) The concurrence of five Judges is necessaiy 
to pronounce a Judgment If five do not concur the case must be 
reheard. But no more than two rehearings shall be had, and if aal 
the second rehearing five Judges do not concur, the Judgment shaU 

be affirmed. When fiw of the jtidges do not concur, and a reh€arin§\ 
of the ease is ordered, the judges shaUfile the opinions read by them toi^l 
the reporter of the court, btU such opinions shall not be pvUished, jjfy\ 
person other than, the judges of the court, the reporter of the court, of\ 
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the eountd or oKonxa; of either of IM partiet to th* action, ihaS ftat* 
aeeem to, era oopt/ of the taid cpiitions, but sneh amntel 
may lume aeeeu to and a eopy thereof. 

g IS, (Added in 1849.) If st a term of the court of appeals, props 
~ and convenient rooma, both for the consultation of the judges uid>^ 
the bolding of the court, with furniture, attendants, fuel, lights and 
Btationeiy, suitable and sufflclent for the traneactloa of iia busineaa, 
bo not provided for it, in the place 'where by law the court may be 
Xteld, the court may order the sheriff of the county to make eucb. 
provision, and the expense incurred bj him in tarrying the ordcS-J 
into effect, shall be a county charge. 



g IS. (Added in 1849.) The court of appeals may be held in other 
buildings than those designated by law as places for holding cuurte, 
mud at a difi'erent place in the same city or town from that at whicb 
St !b appointed to be held, and may, in its discreUon, adj< 
tenu from the city or town where it ia appointed lo be lield, to 
other city or town. Any one or more of tlie judges may adjoi 
-the court, with the lilca effect as if all were present 

(Am'd in 1851.) 

§16, (As am'd m 1851.) The court of appeals may be held in other 
buildings than those dcsignal^d by law as places for holding courts, 
and at a different place in the same city from that at whicb it ia 
appointed to be held. Any one or more of the judges may ai^oara 
the court, with tbe lilte effect as if all were present. 
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TITXiB in 

Of the Suprwne Courts (Xrcuit CourU^ and Omirtt ^ Off0t 

Terminer, 



Bbotion 17. Bxistlnff etfttntorj prorliloiif^ as to terms and ImalBeM of Ateoirii 
repeated, and oroer of sapreme eonrt Asfag tiba 
abrogateo. 

18. Geneiu terms nresaibed. 

19. Number of Joaffes to glye judgment 
90. Special tenns, arcalt oonrts, utd eonrts of oyer and 

Bcribeda 
SI. Circoit courts and oyer and terminer held together. 
S9L Designation of times and plaoes of holding eooria ; how _ 
S8. Bztraordinary ecneral and spedal terms, and oyer and 

how appointea. 
84. Places of holding the coorts. 
26. Pablication of appointment thereof. 
S6. When Judges not assigned may hold the courts. 
87. Duties of Judges as ton[>uBiness out of covt. 
86. Booms, fuel, etc ; how furnished. 



§ 17. (Being § 15 of 1848.) All statutes now in force, inorifllil 
for the designation of tiie times and plaoes of holding tkte gtuai 
and special terms of the supreme court, and the circoit oooiti nl 
courts of oyer and terminer, and of tiie Judges who shall hold ftl 
same, are repealed from and after the first day of July next;~nl 
the order of the supreme court, adopted July 14, 1847, presciiUqg 
the times and places of holding the general and special termfl of ftl 
court, and the circuit courts and courts of oyer and terminer, dnklif 
the residue of the year 1847, and for the years 1848 and 1849, nl 
assigning the business and duties thereof to the several jndgeicf 
the court, is, from and after the first day of July next, abrogated; [ 
and the provisions of this title are substituted in place thereof. 

(Am'd in 1849.) 



§ 17. (As am'd in 1849.) All statutes now in force, providing iK 
the designation of the times and places of holding the general nil 
special terms of the supreme court, and the circuit courts and coiotl 
of oyer and terminer, and of the judges who shall hold the aaat\ 
are repealed from and after the first day of July, one thousand 
hundred and forty-eight; and the order of the supreme 
adopted July fourteen, one thousand eight hundred and forty- 
prescribing the times and places of holding the general and s] 
terms of the court, and the circuit courts and courts of oyer 
terminer, during the residue of the year one thousand eight hiindnd] 
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And forty-BCTen, and for the yeara one thousand eight hundred and 
forty-eight and one thouHand eight hundred and for^-nine, and 
assigning the business and dutiea thereof to the several judges of 
the court, is, from and aft^r the first day of July, one thousand 
eight hundred and forty-eight, abrogated ; and the provisions of this 
title are substituted in place thereof. 

§ 18. (Being | 16 of 1848.) Sis general terms of the supreme 
court shall be held annually in each judicial district, and be con- 
tinued at least fifteen days, unless sooner aiyoumed for want of 
business. They may, however, be continued as much longer as tl 
court shall deem n 

(Am'd in 184S.) 

gIS, (As am'd in 1849.) Atleast/ourgeneral termsof thesupreme 
court shall be held annually in each judicial district, arui <m many 
miore a» tht judges in ttich dUtriet ihaS oppettU, at gueh thae» 
places ag a To^orily of the judges of such district sftaU appoint 



g 19. (Being § 17 of 18*8.) The 
Judges holding a general term shall 
judgment. If a majority do not com 



of a majority ol 



r, the c 



§ 20. (Being % 18 of 1848.) The number of special 
courts and courts of oyer and terminer, annually, in the sevenil' 
counties, shall be as follows ; 

Eleven in the city and county of New York. 

Sic in the counties of Albany. Erie, Kings, Monroe and Oneida. 

Five in the conntiea of Dutchess, Jefferson, Onondaga, Rensself 
and St. Lawrence. 

Fbur in the counties of Allegany, Cayuga, Chautauqua, Chenan) 
Columbia, Delaware, Herkimer, Livingston, Madison, Niagara, On-" 
tario, Orange, Oswego, Otsego, Saratoga, Steuben, Suffolk, Tomp- 
kins, Ulster, Washington, Wayne and Westchester. 

Three in the counties of Broome, Cattaraugus, Chemung. Clinton, 

Cortland, Essex, Franklin, Fulton with Hamilton, Genesee, Greene. 

Lewis, Montgomery, Orleans, Putnam, Queens, Richmond. Rock- 

; land, Schenectady, Schoharie, Seneca, Sullivan, Tioga, Warren, 

Wyoming and Yates. 

(Am'd in 1849.) 
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g 9m. (Ab «m*d in 1840). 7*Am MoB i» &i imtl fti» Mm ^ 
tf^reuj^ «McW oful court qf 01^ and U rt m im m' htU mmtmmB^immA 
the coumiin of ihi» atate, and a» manff wwn iWM Jkttttf^mm^mm 
frr^V frmr irr f^ir Jirrff rr rf rrrr^ Jififfrffif i f i ' i ftY i l rtaff qpjiifaf flii 

owfUyiM. F^frfm fffirf frfimiTfrn rtnff frf rmrtffnwf tii< oiiiJi^y Jlr 

§21. (Being g 19 of 184a) Special tenns, dieoh ooorto and eoi 
of oyer and terminer shall be held at the same places nd a 
menced on the same day. 

(Am'd in 1849.) 

§ 31. (As am'd in 1849.) Circoit courts and coartB of oyer i 
terminer shall be held at the same places, and cooiiiieDoed on 
same day. 

(g 20 of 1848— omitted hi 1849. The special term shall oontt 
ontil the acyoomment of the drcoit court ; and the Jn^ge may o 
tinne it longer or adjourn it to any other time or place, witUn 
comity.) 

(§ 21 of 1848— omitted in 1849. The circoit court shall contii 
at least twelve days, unless sooner adjourned for want of bnsb 
It may, however, be continned as much longer as the court d 
deem necessaiy.) 

(§ 22 of 1848— omitted in 1849. The court of oyer and temd 
may continue as long as the court ohall deem necessaiy.) 

• 

§ 22. (Behig § 28 of 1848.) The governor shall, on or bef oie 
first day of May next, by appointment in writing, desfgnate 
times and places of holding the general and special terms, drc 
courts and courts of oyer and terminer, and the Judges by idi 
they shall be held ; which appointment shall take effect on the f 
day of July thereafter, and shall continue until the thirty-first c 
of December, 1849. The judges of the supreme court shall, in 1 
manner, at least one month before the expiration of that tii 
appoint the times and places of holding those courts, for two yei 
commencing on the first day of January, 1850, and so on, for eyi 
two succeeding years. 

(Am'd hi 1849.) 
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g 33, (As am'd in 1849.) The governor shall, on or before tlie 
first day of May, one thousand eight hundred and forty-eight, bj 
appointment in writing, designate the times and places of hold- 
ing the general and special terms, circuit coiuts and courts of ojaf 
and terminer, aod tlie judges by whom they shall be held; whiol 
appointment shall take effect on the first day of July thereaftw, 
and shall conlinoe until the thirty-first day of December, one 
thousand eight hundred and forty-nine. The judges of the supreme 
court of eaeh distriet shall, in like manner, at least one month 
before the expiration of that time, appoint the times and pli 
holding those courts for two years, commencing on the first day 
January, one thousand eight hundred and fifty, and so on, for 
two succeeding yeais, in ITieir regpeetCva diatricti. 



§ 23. (Being §24 of 1848.) The governor may also appoint extra- 
ordinaiy general and special terms, circuit courts and courts of oyer 
and terminer, whenever, in his judgment, the public good shall 



g 24. (Being g S5 of 1848.) The places appointed within the 
ral counties, for holding the general and special terms, circuit court! 
and courts of oyer and terminer, shall be those designated by 
statute for holding county or circuit courts. If a room for holding 
tie court in such place shall not be provided by the supervisors, it 
may be held in any room provided for that purpose, by the sheri^ 
as prescribed by section tbirty-one. 

(Am'd 1849, 1851, 1863.) 



% 34 (As am'd in 1849.) The places appointed vrithin the several 
counties for holding the general and special terms, drcuit courls 
and courts of oyer and terminer, shall be those designated by statute 
for holding county or circuit courts. If a room for holding the 
court in such place shall not be provided by the supervisors, it may 
oe held in any room provided for that purpose, by the sheriff, as 
prescribed by section tiemity-eiglU. 

g 34. (As am'd in 1851.) The places appointed within the several 
counties, for holding the general and special terms, circuit courts 
and courts of oyer and terminer, shall be those designated by atatats 
for holding county or circuit c«urts. If a room for holding' the 
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court in such place shall not be provided hf the 8aperTinn,it mj 
be held in any room provided for thai puipoee, bj tbe diflril(a 
prescribed by section twenty-eight 

General and wperial term$ of the mpreme or etmnt^eaurUanielh 
ettit court$ and courts of oyer and Urminer, may he a^Q<nmMiU\k 
hdd on any future day, hy an entry to he made in the minviei affk 
court, and juries may he drawn and summoned for an a^iownd 
drcuU or county court, or an adjourned court of oyer and termiiur, 
and causes may he notiredfor trt'al at an aeffoumed eireuU or eowll 
court, in the satne manner as if such courts were hetd fty ^nj^ 
appointment, 

% 34. (As am*d in 18G2.) The places appofaited within the serai 
counties, for holding the general and special terms, circuit cooto 
and courts of oyer and terminer, shall be those designated by statoM 
for holding county or circuit courts. If a room for holding fti 
court in such place shall not be provided by the supervisors, it mi{f 
be held in any room provided for that purpose, by the sheiiil^ii 
prescribed by section twenty-eight 

General and special terms of the supreme or county courtB ui 
circuit courts and courts of oyer and terminer, may be acy ooinedtl I 
be held on any future day, by an entry to be made in the minntal 
of the court ; and juries may be drawn and summoned for an ad- 
journed circuit or coimty court, or an adjourned court of oyer anl 
terminer, and causes may be noticed for trial at an a^oumed ci^ 
cuit or county court, in the same manner as if such courts, were hdl I 
by original appointment 

ATid special terms may he ac^oumed to he held at a future dc^at^' 
chambers of any justice of said court residing within the dtstriet^ bgm 
entry in the same manner^ and then adjawm/edfrom time totime^m fli 
justice holding the same shaU order amd direct, 

§ 95* (Behig § 26 of 1848.) Every appouitment, so made, shall iM 
immediately transmitted to the secretary of state, who shall caiaB 
it to be published in the newspaper pi Inted at Albany, in whilA I 
legal notices are required to be inserted, at least once in each week 
for three weeks before the holding of any court in pursuance thereoC 
The expense of the publication shall be paid out of the treasury c 
the state. ■ 
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<§a7of 1848— omitted In 1849. The designation of Judges lo 

, keld the conrla bIiaU be Buch as that not more than une-half, nor 

lesg than one-fourth of the courts to which each etaall be assigned, 

Shan be held out of the district within which he was elected ; ftud an 

'' that, of the judges who sliall hold a general term, one at ieast shall 

" t&t at the next succeeding general term, and shall deliver the judg- 

* ments of the judges who held the preceding tenn, in cauaea there 
■* Bfgued and held under advisement.) 

• § 26. (Being § 28 of 1648.) In casa ot the inability, for any 
' of a jndge assigned lor that purpose, to hold a special term, < 

ouit court, or sit at a general terra, or preside at a court o 
and terminer, any othec judge may do so. 

(§ 20 of 1848 — omitted in 184B. Within ten days after the eipira- 
tjon of every term and circuit court, the clerk ahsll certify to the 
governor the number of actions on the calendar, the number tried 
Or heard, the number decided, the number remaining undisposed j 
Of, and the duration of the term or circuit.) 

g 27. (Being g 30 of 1818.) The judges shall at all reaaonaU 
fclmet, when not engaged in holding court, transact such other bi 
*aese as may be done out of court. One of the judges elected it 
ESrst Judicial district, to bo designated from time to time an: _ 
tiemaelves, shall attend for tiat purpose, at the city hall in the dtj'' 
C»f New York, on every Judicial day, from ten o'clock in the fore- 
t:!ioon until three o'clock in the afternoon, and longer, if tho business 
t~equire it: and every proceeding commenced before one of Ihoee 
I Tjdgea may be continued before aootlier with the same effect as Hj 
Csoimnenced before him. ^ 

(Am'd in 1849.) .9 

g 2T. (As am'd in 1849.) The judges shall at all reasonable times, 
''^rheu not engaged in holding court, transact such other business as 
fcaaay be done out of court Every proceeding commenced before 
■Dne of the judges, in the first judicial district, may be continued be- 
<Kore another, with the same effect as if commenced before him. 

' g 98. (Being g Gl of 1848.) The aupervisots of the several counties 
^diall prnvide the courts appointed ta be held therein, with roomi 
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I 29. (Beinz § S of I>ibli AH ifiuiii mv fa fime, caita 
or defining die jTir»iiicdp>Ki ^3/ :2iie coczxtr conniL are npcaled; 
those courtB ikdl haw no oAcr pxoa&iOom than tkat profide 
the next sectkm. Bst ^e Rfwal eaatuMd ■ Aii iMwi^^^T n ^^ 
afectanj pro ce edings now pendlBcm^oiecoqrta. 

(Am*d in 1810.) 

g 3t. (As am*d in l^tt.) All statutes ncnr in force, canfctiin 
deflnining the Jmiadirtion oi the coanTf oonztt. •» ybr «§ fft^y 
/fe^ ira4 ttit OCT, are repealed ; and those OQorts than luiYv ]io Q 
Jorisdiction than that imyrided in the next sectioiL But Um n 
contained in this section shall not affect tbe prooeedli^ bow p 
ing in those courts. 

g 30. (Being g 88 of 1848.) The coantr courts shall hare Jnrii 
tfon fn the following actions and proceedings: 

I. The exclave power to review a judgment rendered ina< 
action within their respectiye comities, hy a court of a Jnatiee oi 
peace, or by the Jtistice's courts in the cities of Albany, Traj 
HiKlflon, respectirely. 

8. For the foreclosure or satisfaction of a mortgage, and the 
of mortgaged premises within the comity. 

B. VtfT the partition of real property within the comity. 

4. Kfyf the admeastnement of dower, in real property withfai 
(MMmty. 

n. For ilie sale of the real property of an infant, when the p 
^rty In NliiiatiMl, and the infant resides, within the comity. 

II. For the care and custody of the i>er8on and estate of a psi 
of iinMMind mind, or an habitual drunkard, residing in the count 
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I 7. For the mortgage or sale, on the application of a religious cor- 
poration of its real property within the county, and the appropri&- 
tlon of \he proceeds thereof. 

8. In cases in which juriBdiction was vested by the Revised Stat- 
Vtea in the late coorta of common pleas, under the provisioiiB relating 
to attachments against absconding, concealed and noU'reaident 
debtors, to voluntary aasignmenls, made purauaDt to Uie application 
of an insolvent and bis creditors, aad to voluntary assignments 
l^y persons impriaoaed on eiecntion in civil cases. 

9. In proceedings for the remission of fines and forfeited recog- 
nizances. 

(Am'd in 1848, 1831, 1852 and 1860.) 

% 30, (As am'd in IStil.) The county courts shall have Jurisdiction 
Sd the following actions and proceedings : 

1. The exclusive power to review, in the JlrtliTiatamse, a judgtaeot 
^raidered in a civil action wiUun their respective counties, hy a court 
«t a justice of the peace, or by the justices' courts in atia. 

%. For the foreclosure or satisfaction of a mortgage, and the sale 
of mortgaged premises aittiaie^ within the county. 

3. For the partition of real property tituoted within the county. 

4 For the admeasurement of dowec ia real property diaakA 
within the county, ■ 

B. For the sale of the real property of an iniant, when the prop- I 
crty ia situated within the county. 

6. To eompd a ^eetfie performance bg an infanl heir, or olJier per- 
mm, of a cotdraet made by a party mho ahaU kaw died b^ore the 
peiformanee thereof. 

7. For the care and custody of the person and estate of a Ivnahe 
or person of unsound mind, or an habitual drunkard, residing within 
the county. 

8. For the mortage or sale, on the application of a religious cor- 
poration, of its real property, atuaied within the county, and the 
appropriation of the proceeds thereof. 

9. To recite jvdgmmti entered in tha late eourtt of common pleas in 
their regpeeUve amntiei, and to exertiie the power and anthority here' 
tefmv vetted in tueh eourts of emamon pUat, ojier JxuJgments rendered 
by Jiutieea of the peace, tranteriptt cf which kaoe been fled in th« 
sgteei of the county derJa in *veh couniiet. 

10. In cases in which juilgdiction was vested hy the Eevised Stat- 
ntes, in the late courts of common pleas, under the provisiona 
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relating to attachmento againit abtoonding, oonoealad or hoh^ 
di*nt dol>tora ; to Tolimtary asaignmenta made punnuit to tha iffl 
cation of an insolvent and hia crediton ; to Tolmiteij aalgnMri 
by persons imnri8f>ned on ezecntkm in dTfl rain amd A» Utrnk 

%m o0ttji(Mf, tiiUiI f A< finit day ^ /otitiavy, 18M. 

11. 7b rwiift JtiKt amf frnfeUtd rttnfpukoMm^ im Cid wi# ma ■< 
^ ttbf monn^ a» 9ueh power looi jrftMi ^ Ien9 1^ covrte^MMM 

§ 80. (As am'd in 1851.) The ooonly oonrt hem Jnriadictkn iafti 
following gpecial eoiei, but hoi no origmai ckU JmrmUott^m mai/tu 
9uch eases: 

1. CivU actions in which thsr^irf demanded i§ the reeawerp^ am 
of money not exceeding five hundred doUars^ or the reeatfm^ ^Asp 
session of personal property not exceeding in vahts fme hundrod isBm 
and in which aU the defendants are residents of the eouniy in wltaA^ 
action is brought at the time cf its eommeneement ; sutffeet to thsfi^ 
of the supreme court upon special motion for good cause aftowa ft 
remove any such action to the supreme court btfore iridL 

2. The exclusive power to review, in the first instance, a Judgma 
rendered in a civil action by a justices court in the eouni^^ or %i 
justices court in cities^ and to afjWm^ reverse or mod^ suchjwigtsm 

8. The foreclosure or satisfaction of a mortgage, and the saleo 
mortgaged premises situated within the county, arhd the eoUectiimi 
amy defleieney on the mortgage^ remMning unpaid^ after the eale (/i 
mortgaged premises, 

4 The partition of real property situated within the county. 

5. The admeasurement of dower in land situated within the ooont 

6. The sale, mortgage or other disposition of the real propol 
situated within the county, of an infant, or person of unsound mk 

7. To comi>el the specific performance, by an infant heir, or qtb 
person, of a contract made by a party who shall have died befa 
the performance thereof. 

8. The care and custody of the i)erson and estate of a lunatic < 
person of unsound mind, or an habitual drunkard, residing with: 
the county. 

9. The mortgage or sale of the real property, situated within tl 
county, of a religious corporation, and the disposition of the procee 
thereof. 
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10. To esercjse the power and authori^ heretofore Tested in such 
courts of common pleaa, over judgments rendered by justices of 
the peace, tranacnpts of which hare been filed in the offices of the 
ccnmtj clerka in such counties. 

11. 3b exercue all the poaers aad faritdiction eonferred by 
upon the laU eov/rtt of eommim pleM cf ilie amnt]/, or Oiejvdf/a 
Jltdge thereof, rapectinff ferric*, jixh^riet, tumpHU read), icrec/O, 
^ihy^aimi, habituai drUTikardi, impriaoTved, itneitent, aimnl, noneealed 
•r tuM-^rttideat debtvn, gaol Ubertitt, Ilia remoisai of oeewpajiUfnm. BUxte 
laiidi,thelaffmgoKtqfri^lroadilhroiiffAIndianlandt,and'Uj>onappeai 
^from the determinaiian of ctymmUsionfira of highways, and aU o^er 
jwte^rt undjuri^ictiim amfared bg »tatate,ichieh ha* Tiot b«sn rq)aUed, 
«n lAelatec(nai of eommott pleat of the eounlff, or on the eoanly court, 
sinee the lateeewrt»i>fe(»nimonplea»teeredboliAal,ei»^t in ffie trial an^ 
determinatum of ^vd actions; and to pretcribi the manlier qf txereiHng' 
lltithjwritdietiim, tbhen the provieioni of any alatate are ineimtident 
iAe organkation of Ihe aniniy amrt . 

13. To remit flnea and forfeited recognizances hi the same casein 
and lilce manner as such power was given by law to courts of 
mou pleas. But Viefnt euMivimin of Cliii section, ahaR 
the eaunly courts of ike counties of King*, AStatiy, Monroe and Erie. 

13. To grant new MaU, or affirm, nwd\''y or ret 
tutiom tried in tueh amrl upmi aWl <{^ exeeptions, or ease maderu^t 
to an appeal to tiie supreme court. 

% 30. (As am'd in 1853.) Same as § 30 aa amended in 
except in subdivisions 12 and 13, which were amended so bb tc 
as follows : 

13. To remit fines and forfeited recognizances in the same c 
and like manner as such power was given by law t{ 
mon pleas. But the first subdivision of this section shaU not applj 
to the county courts of the counties of Kings and Erie. 

18, To grant new trials or affirm, modify or reverse judgments in 
actions tried in such court upon exceptions, or caae made subject to 
an appeal to the supreme court; but any action, or proeee^rjg pending 
tn the county court in which the eoun^ Judge is for any cause ineap<^le 
^if acting, mo}/ le b^ntferred by ihe county court to tJie tuprmne arurt, 
and thereupon the papers therein on file in the county court shaU be 
tranioniiltd to the rupreme court in the mme district, which ehaU thenet' , 
forth lia'oejvrindiclion of Kiich action or proceeding. 
3* 
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g ao. (Ab ftm'd in 1880.) Same m g 80, m amended ia 18(0» 
except sub. 18, which was amended so as to read as f qUowb : 

18. To grant new trials, or aflOnn, modify or rareneJudlgmentiiB 
actions tried in such court upon exceptions, or case made subject to an 
appeal to the supreme codrt ; but in any action or proceeding pend- 
ing in the county court, in which the county Judge is, for any caniei 
incapable of acting, itthaU be hi$ dutif to make atmUfaoM^f muhfoA 
amdfU fheMmein the offlee {tf the dark 4(feueheoufUif eourt^ and <&««• 
tipon juriadietkm qf mush action or proceeding ehaU be veatad m the 
supreme eourty and muhfwrihar prooeedingee^^ 
ing to the praeHee nfmuih court, a» might haw been had in ths tomdg 
court, if muhcamee or maUer had remained therein; butidlmuh ModM 
ehaU be heard or tried in the fint inatanee aiaapeokd termor cireuA 
court, hdd in a counl^ uihere eueh action orproceeding ie eOuaied, 

% 81. (Being g 84 of 1848.) A general term of each ooun^ court, 
for the final hearing of actions or proceedings pending therein, shall 
be held at the places in the counties respectively designated I7 
statute for holding county or circuit courts, on the first Tuesday of 
January, March, May, July, September and November, in each year, 
and may continue as long as the court deem necessaiy. The court 
shall be deemed always open, for the transaction of any other 
business. 

(Am'd in 1848 and 1851.) 

g 81. (As am'd in 1848.) At least two generaSt terms qf each eountg 
court, and as many mare as the county judge shaU appoint for the f^twd 
hearing of actions or proceedings .^ending therein, shall be held in 
each yea/r at the places in the counties, respectively, designated by 
statute for holding county or* circuit courts, on such days a» the 
county judge shoMfrom Urns to time appoint, and may continue as long 
as the court deem necessary 

Notice of such appoirvbmervt shaU he published in the J^ate paper^ at 
least four weeks before any such term, amd also in a newspaper, ffan^t 
printed in the county; so many of such terms as the county judge shcH 
designaUfor that purpose, in such notice, may be hddfof the trial (f 
issues of law, amd Tiearing amd decision of motioTis and other proceedingi 
at wMch no jury shaU be required to attend. 

% 31, (As am'd in 1851.) The county court is (dways open for the 
transactum of any business for which no notice is required to be given ts- 
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an oppoiing parlff. At Uati two termi in each ctmnls for tie tritAoJ 
iagU£»of laie or fad, oaA as many more aa the county Judge Bhitll 
appoint, shall be held in each jew itt the places in the counties, 
respeoliyely, designated by slalute for holding county or circuit 
coorta, on such d&ys as the county judge' shall from time to time 
appoint, and may continue as long as the court deem necessary. 

Notice of Bueh appointment shall be published In the State paper 
at least four weeks before any suet term, and alao in a newspaper, 
if any, printed in the county; bo many of such terms as the county 
judge shall designate for that purpose in such notice, may l>e held 
ior the trial of isaues of law, and bearing and decision of motions 
and other proceedings at which no jury ahall be required to attend. 

(g 35 of 1848 — omitted in 1849. An ISEue of fact hereafter joined 
in a county court, shall be tried by Uie cotut, unless, on motion of 
either party, it shall order a jury trial.) 

(I 36 of 1848— omitted in 1849. If a. Jury trial be otdered, the 
I court ahall direct the sherilT to summon eighteen realdenta of 
the county competent aa jurors, to appear Ijefore the conrt at a 
tune and place to l>e epecifled.) 

(I 37 of 1848 — omitted in 1849. A Jury shall be drawn from the 
persons so summoned, or if there be a defect of jurors, it shall be 
supplied as in other cases. The practice appertaining to jury 
trials, and lo the verdict of the Jury, and the proceedings thereon, 
as in this act provided, shall in all ruspect^j apply to such trial.) 

(S38of 1848 — omitted in 1840. No jury shall hereafter be sum- 
moned for a coanty coiurt, except as provided in the last section. 
Nor shall s grand or petit Jury be eutnmoned for a court of general 
sessions of ilie peace (except in the city and county of New York) 
unless BO directed by the board of Bupcrviaors of Uie county. 

g 33. (Added in 1849.) Jurors for the county courts and courts of 
■essions shall be drawn from the jury box of the county, and sum- 
moned in the same manner as for the trial of issues at a circuit court 
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TTTLB ▼• 

(^ihe 8amricT Court an^ Court of Oomimon Tfea», in the etit of JIte 
Tm'k.aridUisMaiywimaS&xfrdm^ 

Bbotioh 88. Jnrlidictioii of the oonrtt named in thif title. 

81 OonrtofcommcmpleufbrNevrTotkhMpoirertOMvtowjadfMrii 
of the marine and Jnatioea* ooorta. 

85. General and special tenna of the aaperior eoort mA oonmoiipkii 

to be appointed. 

86. By whom held. 

87. Judgment!, where glTen. 

88. Concurrence of two Jndgea neceiMry. 

89. Crien. how appointed. Salaries, how fixed. 

40. Snperior eoort, of whom to oonaist. 

41. Three Josticefl of saperior eoort to be elected. 

43. HowTotedfor. 
48. How dassifled. 

44. Expiration of terms, and racanciea how filled. 

45. Powers of Judges and their salaries. 

46. Terms of sopOTior court and by whom held. 

47. Certain ciyii suits may be traniferred from tito raprane to tte npfr 

rior court 

48. Jurisdiction of superior court In such cases. 

40. Judges to hear for two years, suits transf enred fktim ■ ^ ^ m tiiift eoBi 

60. Api^ to the court of appeals. 

51. Section twenty-ei^t implied to superior ooorL 

§ 88. (Being § 80 of 1848.) The jurisdictkm of the sopeilor oomt 
of the city of New Toi^ of the court of common pleas for the c^f 
and comity of New Tork,*of the mayor's com-ts of the cities d 
Albany, Hudson, Troy and Rochester, and of the TeoorderB* comts 
of the cities of BufiiBdo and IJtica, shall extend to the following 
actions : 

1. To the actions enumerated in section 103, when the causa of 
action shall haye arisen, or the subject of the action shall be sitaated 
within those cities respectively. 

2. To all other actions, where all the defendants shall reside or be 
personally served with the smnmons within those cities refi9)ectivetf. 

3. To actions against corporations, created under the laws of tUi 
gtate, and transacting their general business, or keeping an office for 
the transaction of business within those cities respectively, or estab- 
lished by law therein. 

(Am'd m 1849 and 1852.) 

§ 83. (As am'd in 1849.) The Jurisdiction (A the superior court of 
the city of New York, of the court of common pleas for the dtr 
and county of New York, of the mayors' courts of ctl^i^, and of tin 
recorders* courts of cities, shall extend to the following actions : 
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1. To the actions cuumcratc(I in teetiont 123 and l%k, wben tlie 
cause of actioo shaU have arisen, or the eubject of the actloD shall 
be ailuated, within those cities reopectiTelj, 

S. To all other actioDS where all the defeodanti bIuU redd«, or be 
perBonalty served with the suinmona wiihia IhoM dtiei fpe ct lrdy, 
eaxeptia the aue of mayori and recorder/ eoart»<feilim,wkiek«airU 
ahaU only Ttatejierudicliim vben all the drfmdanU Jiall rariifa wttUii 
the dtUt in tehicA tufti eoartt are retpecUvdg lituated. Tke twpn—« 
Knirl ehaU hava poaer and authority lo remove, bg order, titia tht taU 
supreme nourf, aTid the »atae povier and auihorHl/ to dianfft the plaee tf 
Iri/d to any oGi/tr eourity cfthii Siate, of any troineUmj/ aeUm, pendinf 
in mid tuperior court <rr etnirt ofoommonpUatforlht eilg and toanty 
tf2feie York, whieA it woidd hate, had tueh aefion been tvnmen«ed in 
taid mcpremt court; tueh order for remowd and far ehan^ cfplaeefoir 
trial ih<Ul be made in the tupreme (curt upon motion, and on filing a eer- 
^edc/pyofmehorderinOieoffixiifOi^^erkofOiiemiidmipeTioreov.Tt, 
or of the mid amrt of common pUat, muA mum ihtdl be deemed to be 
remored into the ni^vme amrt, lehich lAafl profred therein OM^f&e tarne 
had oriffiaaHs been comTnencedtluTe, and the derk of other tf mid a^rlt 
imcAieh ttich order ihaR befied ihaU forthteith deUner to the derkcf 
the county inic&ieh.by tuchoTder,therriaIii ordered lobe had, to be JZed 
in Aw qfflce, aS process, pleadings and proceedings relating to tueh cause. 

3. To aclJons against corporations, created under the laws of this 
jtolfl, and transacting their general business, or keeping an office for 
the transaction of business, witliin those cities, respective! j. or eMah- 
lished by law therein, or created by or under the laiet of any other Slate 
gotiemm^nt or eou7dry,foT the reanery o/' any cfeM or daauiffes, tehelher 
liquidated or not, arising upon contract made, ezectUed, or tteUeered wHiin 
the State, or upon any eavm ofaetioa arising therein. 



% 33. (As um'd m I6S3.) The jurisdiction of the superior court 
(he city of New York, of the court of common pleas for the ci^ 
and county of Kew York, of the mnyora' conns of cities, and uf the 
recorders' courts of cities, shall extend to the following acliona -. 

1. To the actions cnuracraled in sections 123 and 134, when the 
cause of action ehnll have arisen, or the subject of the action shall 
bo situated, within those cities respectively. 

3. To all other actions where all the defendants reside, or are per- 
■ooally servad with the Bummons, within those cities, respectively, 
tr ahere one or more of leceral defendants, joiatly KiMe on contract 
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re»ide, or are perwfuU^ mned wiA tk§mt w tmo iu ,90MimAemeitimi 
wpecdtdif, except in the OMe of mtjoai and noofden^ coorti 
cities, which courts shmll onlj bftTe JuiikUctfcm iHiero all the^ 
fcndants reside within the cities In niildi rach ooarts are xoiM 
ively situated. The supreme court may nmoFO into that court a 
action brought und0r ihu wbdikidon a^ 

or court of common plea$ far the cUif and cauiU§f ^Ifaw York, a 
may change the place of trial therein, as if such action had been coi 
menced hi the supreme court ; such order for lemoyal and i 
change of place of trial, to he made in the sopveme court iq» 
motion, and, on filing a certified copj of such order hi the ofBoe 
the clerk of the superior court, or of the court of common pie 
such cause shall be deemed to be remoTed into the sapr^ne coo 
which shall proceed therehi as if the same had originally been coi 
menced there ; and the clerk with whom such order ia filed mi 
forthwith deliver to the clerk of the county in which, by such (ad> 
the trial is ordered to be had, to be filed in his ofilce, all proce 
pleadings, and proceedings relating to such cause. And any acti 
or proceeding pending in any mayor's or recorder's court, hi wM 
the judge is for any cause incapable of acting, may by such court 
transferred to the county court of Uie county, and thereup(m t 
papers therein on file in the mayor's or recorder's court shall 
transmitted to the county court, which shall thenceforth hayejui 
diction of such action or proceeding. 

3. To actions against corporations created under the laws oft] 
state, and transacting their general business, or keeping an ofllce I 
the transaction of business within those cities, respectively, or esta 
lished by law therein, or created by or under the laws of any otb 
state, government or country, for the recovery of any debt or dsi 
age8,whether liquidated or not, arising upon contract made, execut 
or delivered within the state, or upon any cause of action arisfa 
therein. 

§ 34. (Behig § 40 of 1848.) The superior court of the city of Ni 
York shall also have i>ower to review the judgments of the mati 
court of the city of New York, and of the assistant justices' con 
in that city. 

(Am'd m 1849.) ' 

§ 34* (As am'd in 1849.) The court of common pleas for the d 
and county of New York shall also have i>ower to review the jud 
ments of the mariie court of the city of New York, and of ti 
Justices' courts in that dty. 
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^B'§35. (B«iag g 41 of 1648.) The Baperiorconrtof tkediraf Xnr 
^Hbrk, and the court of commoti plew for the dtf and coob^ of 
^TTew York, shall, within twenty dajB, appoint genenl and apecial 
terms of those coorts respectively, and prescribe tlie dmtioa 
thereof ; and they may, from lime to time, respectirely, alter hkIl 
BppoiDtmeQts; and hereafter no fees shall be paid lot any aertice 
of a Judge of either of thoae coarts. 

g 30. (Beiag § 43 of 1843.) A. general term shall be held by at 
least two of tbe judges of those couna Rtpectively, tad a ^>edal 

term by a single judge. "^ 

g 37. (Being g 43 of 1848.) Jadgmenla upon appeal shaU be g| 
at the general term ; all others, at the special term. 

§ as. (Being g 44 of IStf .) The Mneuirence of two judges dull 
be necessary to pronounce a ja'dgment at the general lena- If two 

do not concur, the appeal sliall be reheard. 

g 39. (Added in 1849.) A crier Hball be appointed by the raperior 
court of the city of New Toit, and by the court of ctHsnum pleas 
for the city and county of New Yort, respectively, to hold his oCBoe 
during the pleasure of the court Be shall receive a salaty toWH 
fixed by the supervisors of the dty and cotmty of New Torfc, ^^| 
paid out of the county treasury. ^^M 

% 40, (Added in V*&.) The superior court of the city of Sew 
Tork shall, from the first day of May, 1848, consist of six Josdcee. 

(SectiotiB 41, 43 and 43, of the Code, as am'd in 1849, related to 
the election and dasdfic&tion of Judges of the superior court at 
New York city, whote terras expinid December 31st, 1855, and 
those flections have now become obsolete.) 

% 44. (Added ui 1849.) After the expiration of the terms ijt ofBce 
under such classiScaUoD, the term of office of all the justices of the 
superior court of tbe city of New York shall be sU yean; and any 
vacancy occurring in tbe offices crested by this title shall be S 

in the manner prescribed for filling vacanries in the ofBces o. 

present justices. 

g 4fi. (Added in 1849.) Tbe justices elected pnnuant to this H 
subject to the provision! contained in aection f ortf-nine, ihaU l| 
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the same powers, and perfoim theaame datiea, in all re a pec la , aa thfl 
present Justices of such superior court, and ahall lec el Te the f^w^ 
salaries, payable in like manner. 

% 46« (Added in 1849.) A general term of the superior court mi^ 
be held by any two of the six Justices thereof, and a special term 
by any one of them ; and a general and spedal teimSy one or man 
of them, may be held at the same time. 

§ 47. (Added hi 1849.) All civil suiu at issue at the time of the 
passage of this act, that from and after the first of May, 1849, shall \» 
placed upon the calendar of the supreme court at any general or 
special term thereof, to be held in the city of New York, and whicb 
shall be in readiness for hearing on questions of law only, or sie 
equity cases, may, by an order of that court, or of the Jndge holding 
such special term, be transferred to the said superior court of the 
city of New York, and to be heard at the general tenns thereof, 
hereinafter provided for. 

§ 47, (As am'd in 1851.) Same as § 47, as amended fai 1848^ except 
that the last three words " hereinafter provided f or^ were stricken out 

§ 4§. (Added in 1849.) The said superior court shall ha^e Jnrisdi^ 
tion of every suit so transf eored to it, and may exercise the samB 
I>owerB in respect to every such suit, and any proceedings therein,si 
the supreme court might have exercised, if the suit had remained la 
that court 

g 49. (Added in 1849.) It shall be the special duty €f the tbree 
Justices, to be elected under the provisions of this title, and of fhdr 
successors, to devote their time and labors, for the term of two yean, 
from the first of May, one thousand eight hundred and forty-nfaie,lo 
the hearing and determination of the suits transferred from the su- 
preme court, and tar that purpose th^, or any two of them, shiB 
hold a general term of the said superior court, of at least two weeta 
in duration, in each month of the year except the month of Angoit 

(Section 49 was repealed by ch. 2, of 1851.) 

g 50. (Added in 1849.) Appeals fix)m the Judgments of the nap^ 
rior court in such suits may be taken to the court of appeals, in thB 
same manner as from the Judgments of the superior court, in acttoM 
originally commenced therein. 

g ftl. (Added is 1849.) The provisions of section twen1y-e|g^t d 
this act shall apply to the said superior court 
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Of (he G»irU cf Juatiea of the Peaet. 

BionoN S2. Rppcsl of certain eilstlns provisions. 



BS. Dociteilng JosUces' judcmenU, Bi 
64. RgleB in JasUceB' coortB. 

1. The pteBdlngB. 

B. Pleading*, tuw pat In. 

3. Cumplsfat 

&. Pleadings, what to contain. 

6. Demamr, 

T. Proctiedln^ in At 



9, FraoeedlDgs tn bcHod on acconnt Or InemuneDt tor tbe pB^m 
mcpney only, 

,'artance, nnen o- 

Amending pleading. 



10. Variance, nnen disregarded. 
13, Eiecotluu, 



<D jKBtlwa' judgment docketed. 
11. HeanitlngpATtT (o exhibit Die occoojiL 
IB. Certain provlsloiia applicable lo these conrta. 

§ Sa. (Being § 45 of 1848.) The provislnns contained in sections 
two, three and four of the article of the Rorlsed Slatutea, entitled 
"Of the Jurisdiction of jnBticeB' courts," as amended by sections 
one and two of the act concerning Justices' courtH, passed May 14. 
1840, and the provisions contained in sections 69 lo 06 of the samo 
artii^e, both inclusive, are repealed, and the proTisiona of this title 
substituted in place thereof. But this repeal shall not affect an; 
action heretofore commenced in a cotirt of a justice of the peoce. 

g 53. (Being § 46 of 1848.) Juatices of the peace shall have ciril 
jurisdiction in the following actions and no other: 

1, An action arising on contract for the recovery of money only, 
if the sum claimed do not exceed one bnndred dollars. 

3. An action for damages for an injury to the perwn, or to real 
or pennnal property, if the damages claimed do not exceed o 
hundred dollars. 
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8. An action for a penalty not exoeediag one hundred d6Uaii» 
giren by statute. 

4. An action commenced by attacbment of property, m now pio> 
Tided by statute ; if the debt or damages claimed do not exceed cne 
hundred dollars. 

6. An action upon a bond conditioned for the payment of monej, 
not exceeding one hundred dollars, though the penalty exceed tint 
sum, the Judgment to be given for the sum actually dueu. When 
the payments are to be made by installments an action maybe 
brought for each installment as it shall beoome doe. 

6. An action- upon a surety bond taken by them, thoqg^ tte 
penalty or amount claimed exceed one hundred dol]ai& 

(Am'd hi 1849, 1851, 1860, 1861, 1862 and 1865.) 

§53. (Asam*dhil840.) Justices of the peace shall haTecirilJailh 
diction in the following actions, and no other: 

1. An action arising on contract for the recoreiy of money ei4f, 
if the sum claimed do not exceed one hundred dollan. 

2. An action for damages for an injury to the penwn, or tond 
property, cr for taking^ deUunhig or if^ring permiwA pnpmif^ t 
the damages claimed do not exceed one hundred doDara. 

(Subdivisions 8, 4, 5 and 6 same as in 1848.) 

7. An o/cHon on a judgment rendered in a eowi €f a Juittoo tf flf 
peace, or ofajuOie^e or other inferior court in a eitif, uhere «imi& aeUm 
is not prohibited by section seventy -one. 

8. 7b take amd enterjudgment on ^ eoitfession efa d^tmdani, vktn 
Ihe'amount confessed ^haU not exceed two hundred and ff^ deOar*, h 
^ manner prescribed by article eight, iiUe four, chapter U€0 ^pasFi^^ 
of the JRevised Statutes. 

% 53. (As am'd in 1851.) Same as § 53 as amended in 1840, exoq[it 
that subdivision 8 was amended so as to read as follo*^ : 

8. An action for a penalty not exceeding one hundred doUan. 
And subdivision was added, reading as follows : 

9. An action for damages for fraud in the sale, purchase or eaooh/orngt 
ef personal property^ if the damages claimed do not exceed one hnm- 
dred doUars, 

% 58. (As am'd hi 1860.) Same as § 58 as amended in 1861, eocoept 
that subdivision 10 was added, reading as follows : 

10. [§ 1.] An action to recover the x>o6se8sion of personal psrop- 
erty claimed, the value of which, as stated in the affidavit of the 
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plamtifi', his agent or attorney, Bha13 not exceed the mini of one htm- 
dred dollars. [§ 2.] The plaJntiR' in such, action, at tlie time of 
Issuing the aumiDonB, but not afterward, maj claim ttie inunediato 
delivery of sucli property as hereinaiter provided, [g 8.] Before any 
process shall be issued in an action to recover the possession of per- 
sonal property, the plaintiff, his agent or attorney, shall make proof 
by afBdavit, showing : 1. That the plaintiff is the owner, or entitled 
to immediate possession, of the proper^ claimed, particularly 
describing the same. 2, That such property is wrongfiilly with- 
held or detained by the defendant. 9. The cause of such detention 
or withholding thereof, according to the best knowledge, informa- 
tion and belief of tie person making the affldavlL 4 That said per- 
sonal property has not been taken for any tax, Sue or assessment, 
pursuant to statute, or seized by virtue of au execution or attach- 
ment against the property of said plaintiff; or if so seized, that it is 
exempt fh>m such seizure by statute, 6. The actual value of said 
personal property. [| 4.] On receipt of such affldavil, and an 
undertaking in writing executed by one or more sutHcient snieties, 
to be approved by the Justice of the peace before whom such action 
is commenced, to the effect that they are bound in double the value 
of such property as stated in saiQ afBdavit for the prosecution of 
sold action, and for Uie return of eaid property to the defendant, if 
return thereof be ai^udged, and for the payment to him ot 
Buch Bum as may for any cause be recovered against said plaintiff, 
the justice shall indorse upon said affidavit a direcdon to any 
constable of the county in which said justice shall reside, req^uiring 
eald constable lo take the property described therein &om the defend- 
ant, and keep the same, lo be disposed of according to law ; and 
the said juatiee shall at the same time issue a summons, directed to 
the defendftnt, and requiring him lo appear before said justice at a 
time and place to be (herein specified, and not more than twelve 
days from the date thereof, to answer the complaint of saici 
plaintiff; and the said summons shall contain a notice to the 
defendant that in case be shall fail to appear at the time and 
place therein mentioned, the plaintiff will have judgment for the 
[tosseesioa of the property described in said affidavit, with the costa 
and disbuicements of said action. [% 5,] The constable lo whom 
said affidavit, indorsement and summons shall be delivered, shall 
forthwith take the property described in said affidavit, if he can find 
the same, and shall keep the same in his custody. He shall there- 



40 CNmB OF mOOBDUBB. [(Ni 

upon, without deUj, Mrre upon Mid ^^AmtAf^x ^ oo||j of aMfe 
affidftTit, notice and lonimoni, hy ddholng tlia nme to him p» 
tonally, if he can be finmd In mUL county; if not Ibund, to tti 
agent of the defendant In whoie poMe wl on aald pro perty ihall to 
found; if neither can be firand, by learlng nieli ooptea aft Ihelaifcii 
usual place of abode of the defendant, with eonio penon of nihUi 
age and discretion. And shall forthwith make a xetom of hfa pi*' 
ceedings thereon, and the manner of serrlng the aame, to the Jmtki 
who issued the said summons. \% 6.] The defendant may at uf 
time after such service, and at least two days befora flie xetom dij 
of said summons, serre upon plaintiif, or upon the conatable ifko 
made such service, a notice in writing that he ezoepta to the inn- 
ties in said bond or undertaking; and If he feU to do ao, all oljflo- 
tions thereto shall be waived. If such notice be aerved, the sindki 
shall justify, or the plaintiff give new sureties on the xetom dijtf 
said summons, who shall then appear and JuatiQr. or said Jvtioi 
shall order said property delivered to defendant, and ahall also ni- 
der Judgment for defendant's costs and disbuxaementa. [g 7.] At 
any time before the return day of said supunona, thA aaid dflftiwM 
may, if he has not excepted to plidntiff 's sureties, zeqniiiQ the retna 
of said property to him, ui>on giving to the plaintUT, and filing jW 
with the Justice, a writt^i undertaking, with one or moire snretiB^ 
who shall JustiQ^ before said Justice on the return day of said smfr 
mons, to the effect that they are bound in double the value of hU 
property, as stated in plaintiff's affidavit for the deliveiy thereof ts 
said plaintiff, if such deliveiy be a^udged, and for tlie payment to 
him of such sum as may for any cause be recovered against srii 
defendant ; and if such return be not required before the return dij I 
of said summons, the property shall be delivered to aaid plaintiS 
[§ 8.] The qualification of sureties, and their Justification under ttft 
act, shall be the same as provided in sections one hundred and nla0' 
ty-four and one hundred and ninety-five of the Code, in leapeet ti 
bail on arrest in the supreme court {§ 0.] Sections two hnndni 
and fourteen, two hundred and fifteen and two hundred and aixtea 
of the Code shall apply to proceedings and actions brought undf 
this act, substituting the word " constable " for the word ** aherif 
whenever it occurs in either of said sections. [§ 10.] The actiansii 
commenced shall be tried in all respects as other actions are tried ii 
Justice courts. [% 11.] In all actions for the recovery of the poMI- 
rion of personal property, as herein provided, if the property ahd 
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It have been delivered to plaintiff, or the defendant hy answer shall 
1 a rctnni theieof, the joatice or juiy shall aseess the valuo 
eof, and the hijuty sustained by the prevailing party, by reasoa 
e taking or detention Utereo^ and the justice shall render Judg- 
it accordingly, with costs and disborsemenls. [§ 12.] If it shall 
X by the return of a constable that he had taken the proper^ 
oibed m the plaintiff's affldavit, and that defendant cannot be 
ind, and has no last place of abode in said county, or that no 
mt of defendant could be found on whom service could be made, 
« justice may proceed with the cause in the same manner as 
nigta there had been a personal service, [g 13.] Por the endorse' 
a said affidavit, the Justice, shall receive an additional fee ol 
mty-five cents, which shall be Included m the costs of the suit 

3 am'd in ISSI.) Justices of the peace shall have civil 
n in the following actions and no others ; exciting at I'n 
it teeond teeUon it it prvtiidtd: 

tmt arising on contracte tor the recttvety of money only, 
le sum claimed does not exceed tao hundred dollars. 
Jfi. An action for damages for an injury to the person, or real 
perly, or for taking, detaining or injuring personal proper^ if 
to damages claimed do not esceed heo hundred dollars. 

ion for a penalty not exceeding tieo hundred dollars, 
ion conunenced by attachment of property, as now pro* 
d by statute, if the debt or damages claimed do not exceed tiM 
Indred dollars. 

^. An action upon bond conditioned tor the payment of money. 

It exceeding fcco hundred dollars; though the penalty exceed that 

Biim, the judgment to be given for the sum actually duo. Where 

the payments are to be made by inetallmentB, an action may be 

brought for each installment as it becomea due. 

6. An action upon a surety bond taken by them, though the 
penalty or amount claimed exceed tiao hundred dollars. 

7. An action upon a Judgment rendered In a court of Justice of 
the peace, or by a justice or other Inferior court in a city, where 
mch action is not prohibited by section seventy-one. 

8. To take and enter Judgment on the confession of a defendant, 
where the amount confessed shall not exceed Jhe hundred dollars, 
Id the manner prescribed by article eight, title four, chapter two,.(^_ 
part three of ihe Revised Statutes. 
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9. An action for damages for firmd, In thB ade, piudiaae «'» 
change of personal property, If the damagw dalmad do not ooeBd. 
two hundred doUan. 

(Foranb. 10, which waa not amended. see ftM^aa ftm.*d inlM^) 
ante,) 

g 58. (Ab am*d In 1802.) Same aa g.58 as amended in 1861, ezoeptfag 
In Bub. 2, which was amended so aa to read aa followa : 

2. An action for damages for Ixjmy to riffkU p0rtaMHg $9 O^jMr- 
mnij or (o penanal or retU propertif, if the damages ctafimed do not 
exceed two hundred dollari. 

(For sub. 10, which was not amended, see S 08, aisam'd 1860, «Uk) 

§ 58. (As am*d in 1865.) Justices ct the peace shall ham difl 
JuriBdiction in the following actions and no other, excepting ai k 
the second section it Is provided : 

1. In actions arising on contracts for the reooreiy of monej oi4f, 
if the sum claimed does not exceed two hundred dol]ai& 

2. An action for damages for I^Juiy to rights pertaining to the 
person, or to personal or real property, If the damages clahned do 
not exceed two hundred dollara. 

8. An action for a penalty not exceeding two hnndred doUan. - 

4. An action commenced by attachment of property, aa now pro* 
vided by statute, if the debt or damages claimed do not exceed two 
hundred dollars. 

5. An action upon bond conditioned for the payment of moncif^ 
not exceeding two hundred dollars ; though the penalty exceed tbit 
sum, the judgment to be given for the sum actually due. When 
the payments are to be made by installments an acticm may be 
brought for each installment as it becomes due. 

6. An action upon a surety bond taken by them, thou^ tii^ 
penalty or amount claimed exceed two hundred dollars. 

7. An action upoin a Judgment rendered in a court of Justice dt 
the peace, or by a Justice or other inferior court in a (dty, when 
such action is not prohibited by section seventy-one. 

8. To take and enter Judgment, on the confession of a defendant 
where the amount confessed shall not exceed five hundred doUai^ 
in the manner prescribed by article eight, title four, chapter two d 
part three of the Revised Statutes. 

9. An action for damages for fraud in the sale, purchase "Hi 
exchange of personal property, if the damages dahned do mA 
exceed two hundred dollars. 
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. <g 10 of sub. 10 vas amended so as to read as followe : " [g 
Tlie actione so eommeuced ehall be tried in all respects as 
BrCtiona are tried in justice coutIb. Tht judgment for tliejAUntiff'mc^f 
\afvr On posatasioa, or for Uie reeotery <^ the pottemoa^ or Ota value 
V ur t ef, rn eoM a ddmtrj/ eaawl be had, and of tUunage* for tA» 
(feCenfwn. ff the propaiiy Imiee be«>i deHTered to t/14 plaintiff, and ika 
\ dtfendant daim a return thereof, jvd^numt for tlie defendant may be 
I for a return qf theproperty, or the jxdae thereof, in eaee a return eamwt 
\ fc Add, aud damagee for taking and mtliMding the lame. An eieett- 
Hon AaU be tKoed thereon, and if the judgment be for theddi^ery afOit 
poetei&ion <^ penanal properly, U thfUl require theaffieir tadeUver tha 
-pouemon cf the tame, parOeuIarly deteribiiig it, to the party entitted 
Sureto, and may, at the eamt time, rtquire the offieer to »oti>fy amy eotia 
ordamaga reeomred bg &e mime judgment oal of fht pertomU properly 
tf the parly against tekom it woe rettdered, lobegpee^fkd therein, ff a 
deUrvry thereof cannot be had. The eremition thaU be returnable w^iilt 
IKCly days after ite receipt by the officer, tothejitetiee'iehoiseaed 
Otherwise sub. 10 was not amended, and Btands hs in 1860. 

§ 64 [Being § 47 of 1848.) But no justice ot the peace shall hafi 
cognizance of an action, 

1. In whlcli the people of this state are a party, excepting for 
penalties not exceeding fifly dollars. 

S. Nor-where the Htle to real property shall come in question, M 
provided by sectionB 48 to 55, both inclusiTe. 

8. Nor of an action tor an assaalt, battery, false iinpr[saninent, 
libel, slander, malicious prosecution, criminal conversation, of 
Beduction- 

4. Not of a matter of account, where the sum total of the accounts 
of bothparties, proved to the satisfaction of the justjce, shall eitceed 
(our hundred dollars. 

5. Nor of an action against an executor or admintetrator, as such, 
(Am'd in 1849.) 

% S4. (As am'd In 1649.) Bat no Justice of the peace shall haTS 
iwgnljiance of a eitil action, 

1. In which the people of this state are a parly, excepting for 
penalties not exceeding on« hundrtd dollars. 

2. Nor where the title to real property shall come in qnesUon, aa 
prorided by sectiona S5 to 6S, bollt incluslTe. 
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8. NorofaeMKlionforanMniih,batlei7,ia]MiiiipriniifliMt, 
libel, Blander, malidoai pr oie caU on, criminal oonTonaAlioa or Mdifr 
tlon. 

4. Norof A matter of MxxnmtiWliae the Bmn total of the aooooli 
of both iMrties, prored to the aatJaf action of the Ja8tioe» ahall ezotri 
fbur hundred dollan. 

5. Nor of an action against an egecator or administntor, as mi 

§ M. (Being g 48 of 184B.) In ereiy action bnmghtin aooarti 
Justice of the peace, where the title to real property diall oomeii 
question, the defendant maj, either with or without other nntts 
of defense, set forth in his answer anj matter ahowing that 0k 
title will come in question. Such answer shall be in writing, ^(gsed 
by the defendant or his attorney, and delivered to Uie Jn8tto& Thi 
Justice shall thereupon countersign the same, and deliTer it tottfl 
plainti£ 

§ 56. (Being g 48 of 1848.) At the time of answering, the deM- 
ant shall deliver to the Justice a written undertaking, executed tf 
at least one sufficient surety, and approved l^ tlie Justice, to fl0 
effect, that if the plaintiff shall, within thirty days thereafter, depodi 
with the Justice a summons and complaint in an action in fti 
supreme court for the same cause, the defendant will, witliin ta 
days after such deposit, give an admission in writing of the seniei 
thereof. 

Where the defendant was arrested in the action before tlie Jutki 
the undertaking shall further provide, that he will at all times rento 
himself amenable to the process of the court, during the pendenv 
of the action, and to such as may be issued to enforce the Jii4f 
ment therein. In case of failure to comply with the midertiJdiiftl 
the surety shall be liable, not exceeding one hundred dollars. 

(Am*d in 1851 and 1858.) 

§ 56. (As am*d in 1851.) At the time of answering, the defendtftl 
shall deliver to the Justice a written undertaking, executed bjil 
least one sufficient surety, and approved by the Justice, to the dMA 
that if the plaintiff shall, within thir^ days thereafter, deptm 
with the Justice a summons and complaint in an action in the wvM 
court, for the same cause, the defendant will, wittiin ten days aftf 
such deposit, give an admission in writing of the service thereot 
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. Wbere the defendant wiw aireeted in the nction before the justice, 

, the undertaking shall further provide, that be will at all times render 

himself amenable to the procesg of the court during the pcndenirf 

, at the action, and to such as may be ismod to enforce the judgment 

Qierehi. In case of failore to comply with the undertaking, the 

Burctrf shall be liable, not exceeding one himdrcd dollars. 

■ g 56. (Ab am'd in 1S58.) At the time of answering, the defendant 
ahall deliver to the justice a written undertabing, executed by at 

3 least one sufficient surety, and approved by the justice, to the effect, 
k that if the plaintiff shall, within twenty days thereafter, deposit 

* with the justice a summons and complaint, in an action in the 
9 Kipreme court for the same cause, the defendant will, within tvienty 

■ days after such deposit, give an admission in writing of Ihe service 

• thereof. 

■ Where the defendant was arrested in the action before the justice, 
the undertaking shall further provide, that he will at all times render 
lumself amenable to the process of the court during the pendency 
of the action, and to snch as may be issued to enforce the judgment 
therein. In case of failure to comply with the nndertaking, the 
emrety eball be liable, not exceeding one hundred dollam. 

§ 57. {Being § 50 of 1848.) Upon the delivery of the undertaking 
to the Justice, the action before him shall be discontinued, and each 
party shall pay bis own costs. The costs so paid by either party 
^hSiIl be allowed to him, if he recover costs in the action to be 
Ironght for the same cause in the supreme court. If no such action 
te brought within thirty days after the dehvery of Ihe undertaking, 
the defendant's costs before the justice may be recovered of the 
plaintiff. , _ 

(Am'd hi 1B51 and 1858.) I 

§57. (As am'd in 1851.) Uponthedeliveryof the undertaking to ths 
Justice, the action before him shall be discontinued, and each party 
shall pay his own costs. The costs bo paid by either party ahall be 
«llowed to him, if he recover costs in the action to be brought for 
the same cause in the amnty courts. If no such action be brought 
-^thin thirty days after the deliveiy of the tmdertaking, the defend- 
ant's costs before the justice may be recovered of the plaintiff^ 

g ST, {As am'd in 1658.) Upon the delivery of the nndertakir.g to 
Wie justice, the action before him shall be discontinued, and caeb ■ 
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pAity flhall pay his own costa. The oosIb bo paid by- either ptfty 
ahall be allowed to him, if he reoorer cotte in the actioa to lie 
brought for the same cause in the tuprmne coort If no sodi actiMi 
be brought within thirty days after the delivery of the midertakin|i 
the defendant's costs before the justice may be reeoTered of tiw 
plainti£El 

% M. (Being g 51 of 1848.) If the undertaking be not deliyoedto 
the Justice, he shall have Jurisdiction of the cause, and shall pnH- 
ceed therein ; and the defendant shall be preduded, in his def enae, 
from drawing the title in question. 

% 59. (Being § 52 of 184a) If, however, it appear on the trial, from 
the plaintiff's own showing, that the title to real property is in 
question, and such title shall be disputed by the defendant, tiie 
justice shall dismiss the action, and the plaintiff shall i>ay the costs. 

(Am'd in 1849.) 

§ 50, (As am'd in 1848.) If, however, it appear on the trial, txaoL 
the plaintiff's own showing, that the title to real property is ia 
question, and such title shall be disputed by the defendant, tiber 
justice shall dismiss the action, and render judgtneat agoMt tib 
pUdnHfffor the caste, 

% eo. (Being g 53 of 1848.) When a suit before a justice shaUbtf 
discontinued by the delivery of an answer and undertaking; « 
provided in sections forty-eight, forty-nine and fifty, the pUiiitiff 
may prosecute an action for thie same cause, in the supreme OQiiit»' 
and shall complain tor the same cause of action only on whidi In 
relied before the justice; and the answer of the defendant shaHfea 
the same which he made before the justice. - J : 

(Am'd in 1849, 1851 and 1858.) / 

§ 00. (Aa am'd in 1849.) When a suit before a justice fiSiall be A- 
continued by the delivery of an answer and undertaking, as pMH. 
Tided in sections Jffty-JlM, Jt/ty-eix and flfty-eevenf the plaintiff mif* 
prosecute an action for the same cause, in the supreme court,- aiS - 
shall complain for the same cause of action only on which he nik# * 
before the justice; and the answer of the defendant shall be tii[ 
same which he made before tlie justice. '::u 

% eo. (As am'd hi 1851.) When a suit before a Justice shall Be^ 
continued by the delivery of an answer and undertaking, as paH 
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Tided in eectionB fifty -five, Gftj.«iz uui flftr-MTooL, (to platotlfni^ 1 
prosecute an action for the 9amec«i»e.in tbe«il» n %«Bal^MI ~ ~ 
complain for tho same cauae ot actioii anif on wbkh h» idliA J 
before the justice ; and the asswci ot Uie defcnUaat aluUl ml ly Ikt , 
wne d^erae only which he made liclore the Jtwtlce. 

|60, (Aa am'd in IS5S,) When asnit before a JiMtic«*hAll b«d)» 
continued b; the delivery of an viawcT Mid andenaking, «■ {irt^ 
Tided iu eectiona fifty -five, fif ty-eiz and fif^-aeTen, the pli^Ulf tnaf 
picaecute an action for the sanie c«ue, in the itprttm coon, nd ' 
ehall complain for the some cause of action ODly on wktrJi ba ndled 
before the justice ; and the atiawer of the defendant dull) wt np tha 
game defense only which he made before the JosMcd, 

§ 61. (Being § 54 of 1848.) If the judgment in thu Buptrme court 
be for the pl^ntiff, he shall recover coeta ; if il be tor the dctcndanl, 
he shall recover coals, except that upon a rcrdicl he ehtUl [wy ooati 
to the plaintiff, unless the Judg:c certify that the title to retd prop 
erty came in question on the trial. 

(Am'd in 1851 ajid 1808.) 

§61. (As am'd inl8Sl,) It thejudgment inthewunfyoourlbcfoc 
the plaintiff, be shall recover costs; if it be for the defendant, ha 
Blull recover co3l5, except that upon a verdict be shall |)ay eoeU to 
the plaintiff, unless the judge certify (Jiat the title to real properly 
came in question on the trial 

§61. (As am'd In 1858.) If thcjudgmcnlin the wpvnw ooartbe 
for the plaintiff, he shsll recover cobIs; if It be for tiie defendant, 
he Ehall recover costs, except that upon a verdict he sludl pay coiti 
to the plainlitr. unlesB the judge certify that the title to real property 
came in question on the trial. 

g 63. (Being g 55 of 1848.) If, in an action before a Justice, the 
plaintiff have several causes of action, to one ot which the defenaq 
of title lo real property shall be interposed, and as lo such causty 
Bie defendant shall answer and deliver an undertaking, sa provided 
in sections forty-eight and forty-nine, the justice shall discontinue^ ' 
ttie proceedings as lo that cause, and the pl^nliff may comniencoj 
another action in the supreme court therefor. As to the other causea 
ot action, the justice may continue his proceedings. ^ j 

(Am'd in 1846, 1861, 1858 and 1860.) , ^ I 
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% 63. (Ab am'd in 1848.) If , in in tction before a Jmitioe, the 
plaintiff have Bereral oanaes of action, to one of whicli the defense 
of title to real property diall be interpoeed, and aa to sncli a caasi 
the defendant sliall answer and deiiTer an nndertaldng, as proriM 
in sections Jt/ty-flne and JV^if-^ tlie Jostioe sliall disoontinne ths 
proceedings as to that cause, and the plauitiff may commenoe 
another action therefor in the supreme court As to the other 
causes of action, the Justice may continue his proceedii^gs. 

% 63. (As am'd in 1861.) If,inan aetion before ajnatioe, the pkdntf 
have several causes of action, to one ol which the defense of ti^ 
to real property stiall be interpoeed, and as to sach cause the 
defendant shall answer and deliver an undertaking, as provided ift 
sections fifty-five and fifty-six, the Justice shall discontinue the 
proceedings as to that cause, and tiie plaintiff may commence 
another action therefor in the eountjf court As to the other canaes 
of action, the Justice may continue his proceedings. 

§ 63. (As am'd in 1858.) If, in an action before a Justice, tin 
plaintiff have several causes of action, to one of which the defeoie 
of title to real property shall be interposed, and as to such caoee 
the defendant shall answer and deliver an undertaking, as provided 
in sections fifty-five and fifty-eix, the Justice shall discontinue tbe 
proceedings as to that cause, and the plaintiff may conunenoe 
another action therefor in the supreme court As to the other caoeee 
of action the Justice may continue his proceedings. 

§ 63. (As am'd hi 1860.) If , in an action before a Justice, tte 
plaintiff have several causes of action, to one of which the defense 
of titie to real property shall be interposed, and as to such /swm 
the defendant shall answer and deliver an undertaking, as provided' 
in sections fifty-five and fifty-six, the Justice shall discontinue tke 
proceedings as to that cause, and the plaintiff may conunenoe 
another action therefor in the supreme court. As to the other cacnei 
of action, the Justice may continue his proceedings. AU •oeHeM' 
pending in any eaunty eourt, an the seventh day of Moty^ eightam 
hundred and fifty-eight, in aU eases in tohich a plea qf U&e waH 
interposed in actions originally commenced in a jusUce^s eourt^ off 
transferred to and vested in the supreme court, with fuU power and 
jurisdietion to proceed therein as comm&nced in said supreme wurt, 
hy reason of a plea qf titk having been interposed in a justices eowf 
in like eases. 
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i SI. (Being 1 56 of 1848.) A. Justice of the peace, cm the ilctnand 
ol n party in wlioae favor he shall have rendered a J udpnent, shall 
Siie a trauacript hereof, n-Mch maj he filed and docketed in thtt ■ 
"See of the clcrh of the countf vhere the judgmmt was rendered | 
Tfie time of the receipt of the traiiHcripC bj the derfe shall be tioted I 
tbereon and entered in the docket ; and, from that time, tbe JDdg> I 
nmt shall have the same effect as a lien, and be eofoired in thf I 
same manner as a judgment of a county conn. X certified t 
script of such judgment may be filed and docketed in tlw clerk'f I 
dfficeof any other county, and mth the like effect, in evti7tvspect,Ma 
in the county where the judgment was rendered ; except that it aliall 1 
be » lien only from lie time of filing And docketing the traiucript. T 



(Affl'd 




g«3. (A3am'dinI849.) A justice of the peace, oi 
» party in whose favor he shall have rendered a Judgmeat, al 
Sive a transcript thereof, trhich may be filed and docketed In tl 
office of the clerk of the county where the judgment n 
The time of the receipt of the traiucript by the clerk ahali be noted i 
tti«reon and entered in the docket ; and, from that time the Judg; j 
'oeDt shall be a jadgvKiU tff Oix rminty eoart. A certified tnuucript I 
of Buch judgment may he filed and docketed in the clerk's office oj ] 
■ny Other couu^, and with the like effect, in eveiy respect, as 14 3 
Qie ooun^ where the judgment was rendered ; except that it shall be 
* lien only from the ^me of filing and docketing the lianscripL Bat 
''<ii'iiAjiidgment/era!esesumtluittUeentff-fiv*doBar$,eal\uaeqfa)tU, 
''vtitfler docketed, »hall be a Uenupmi, or et^f»reedagaintt,Tealprt>peTtff. 

% 54. (Bemg g 57 of 1848.) The proTiaiona of this act, n 
'onus of action, pleadings and the rules of evidence, and the ti 
H commencing actions, ehall apply to the couxis of justices of the 
^^eace, except that the pleadings may be oral, and made al 
iiae as if this act had not been passed. 
(Am'd m 1849, 1851, 1853. 1860, 1S67, 1889 and 1870.) 

fi 64. (As am'd in 1849.) The following rules shall be observed 
the courts of jnaticee of the peace ; 
I. The pleadings in these c< 

1. The complaint by the plaintiff. 

2. The answer by the defendant. 
3. Tbe pleadings may be oral or in writing; if oral, them 

[ them shall be entered by the justice in his docket ; if in « 
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fhey shall be filed by him, and a reference to them shall be m 
the docket 

8. The complaint shall state, in a plain and direct maun* 
facts constltating the cause of action. 

4 The answer may contain a denial of the complaint, or < 
part thereof, and also notice in a plain and direct manner < 
facts constituting a defence. 

5. Pleadings are not requbred to be in any particular for 
must be such as to enable a person of common understand 
know what is intended^ 

6. Either party may demur to a pleading of his adTcrsary, 
part thereof, when it is not sufficiently explicit to enable 1 
understand it, or it contains no cause of action or defense, all 
it be taken as true. 

7. If the court deem the objection well founded, it shaD 
the pleading to be amended, and if the party refuse to amei 
defective pleadings shall be disregarded. 

8. In case a defendant does not appear and answer, the p 
cannot recover, without proving his case. 

9. In an action or defense, founded upon an account or an 
ment for the payment of money only, it shall be suffidenl 
party to deliver the account or instrument to the court, ; 
state that there is due to him thereon from the adverse p 
specified sum, which he claims to recover or set off. 

10. A variance between the proof on the trial, and the all^ 
in a pleading, shall be disregarded as immaterial, unless the 
shall be satisfied tliat the adverse party has been misled 
prejudice thereby. 

11. The pleadings may be amended at any time before th< 
or during the trial, or upon appeal, when by such amendmei 
stantial justice will be promoted. If the amendment be 
after the joining of the issue, and it be made to appear to th< 
faction of the court, by oath, that an a^oumment is necesi 
the adverse i>arty in consequence of such amendment, an ac 
ment shall be granted. The court may also, in its disc 
require as a condition of an amendment the i>ayment of o 
the adverse party, to be fixed by the court, but no amendmei 
be allowed after a witness is sworn on a trial, when an a<y oiu 
thereby will be made necessaiy. 



" 
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13. Execntion. may be issued on a Judgment heretofore of 
hereafter rendered in a justice's coort, at an; time within Are yean 
after the rendition thereof, and shall be returnable ^t; dajs from i 
the date of the same. 

18. If the judgment be docketed with the county clerk, the e; 
tion ahall be issued by him to the sheriff of the county, and have the 1 
game effect, and be executed in the same manner, as other executlou 
and Judgmenta of the conn^ court, except as provided in section 63, 

14. The court may, at the joining of issue, require cither party, at ' 
the request of the other, at that or some other specified time, t 
exhibit liis acconnt on demand, or state the nature thereof as fa 
forth as may be in Ids power, and in case of his default preclude 
him from giving evidence of such parts thereof as shall not liave 
been 90 exhibited or stated. 

15. The provisions of this act, respecting forms of action, partiea 
to actions, the rules of evidence and the times of commencing actions, | 
Bball apply to these courts. 

g 64. (As am'd in 1651.) Same as section B4, as amended in 1&19, 
excepting in sub. 11, wliich was amended so as to read as foiiows: 

" 11. The pleadings may be amended at any time before the trial, 
or during the trial, or upon appeal, when by such amendment sub- | 
Btantiai justice will be promoted. If the amendment Ik made after 
the joining of the issue, and it be made to appear to the satisfac- 
tion of the court, by oath, that an adjournment is necessary to the 
adverse par^ in consequence of such amendment, an adjournment 
shall be granted. The court may also, in its discretion, require, as 
B condition of an amendment, the payment of costs to the adverse 
party." i 

§ 64. (As am'd in 1853.) Same as g 64, as amended in 1851, ex> I 
opting ia sub. 15, which was amended so as to read as follows ; 

" 15. The provisions of tliis act respecting forms of action, par- 
lies to actions, the rules of evidence, the times of commencing 
actions, arid tJie lerviee qf proceit upon eorptn-atmit, shall apply to 
these courts." 

g 64. (As am'd hi 1860.) Same as § 64, aa amended in 1BS3, ex- 
cepting that the words following were added at the end thereof : 

" The defendant may, on the return of process, and before an- 
swering, malce an offer in writing to allow Judgment lobe 



I 

I 
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■gaiaet him for an amount lo be stated in such offer, nith cmB. 
The plaintiff ahall thereupon, and before any other proceedings alitU 
be had in the actioi), determine vbether he will accept or reject 
Buch offer. If he accept the offer, and give notice thereof in wnting, 
the jtuUce shall Gte the offer and the acceptance thereof, and Teain 
Judgment accordingly. If notice of acceptance Iw not giyen, 
and if the plaintiff fail to obtain judgment for a greater amount, 
exclusiTe of costs, than has been specified in the oiler, he shall nol 
recorer costs, but shall pay to the defendant his costs accruing sub' 
sequent to the offer." 

§ 64 (As am'd in 1667.) Same as g 04, aa amended in 1860, ex- 
cepting in sub. 4, which wae amended so as to read as follows : 

" 4. The answer may contain a denial of the complaint, or of an; 
part thereof, and also notice in a plain and direct manner of anj 
facta constituting a defence or cawater^aim." 

g 64. (As am'd in 1869.) Same as § 64, as amended in 1667, a- 
ceptjng in sub. 13, which was amended bo aa to read as follows; 

" 13., If the judgment be docketed with the county clerk, the elo- 
cution mwy be issued in the kom nutTitwr to the sheriff of tbe count]', 
and have the same effect, and be executed in the same manner, ■ 
other executions and Judgments of the county court, except as pnS 
Yided hi section 6S." 

g «4. (As am'd hi 1870.) The following rules ehall be obeeml 
in the conrla of Justices of the peace : 

1. The pleadinp in these courts are : 

1. The complaint by the plaintiff. 

2. The answer by the defendant. 

3> The pleadings may be oral, or in writing ; if oral, the substanM 
of them shall he entered by the Justice in his docket ^ if in writing, 
they sliall be filed by him, and a reference to them shall be mBde 
in the docket. 

8. The complaint shall state, in a plain and direct manner, ^ 
facts constituting the cause of action. 

4. Tbe answer may contain a denial of the complaint, or of taf 
part thereof, and also notice in a plam and direct manner of iBJ 
facts constituting a defence or counterclaim. 

5. Pleadings are not required lo be hi any particular form, bat 
must be euch as to enable a person of common imderstaa^ng U 
know what is intended. 
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6. Eitber party may denmi to a pleading of his aclTersaty, or an; 
tart thereof, when it ia not siifflcieutly explicit U> enable ttlm t 
inderatand it, or it coDtainB no cause of action or defense, alUioof^ 
i be taken aa true. 

7. If the court deem the objection well foundt^, it sUatl order the 
ileading to be amended, and if the party refuse to amend, the de- 
ective pleading shall be diaregarded. 

a. In case a defendant does not appear and answer, the pltdntiS 
annot recover, without proving his case. ' 

9. In an action or defense founded Qpon an account, or an inatm- ' 
oent for the payment of money onlj, it shall be enfflcient for w 
tarty to deliver the account or instrument to the cotirt, and to staM ' 
hat there is due to bim thereon, from the adverse party, a epecificd 
ran, ■which be claims to recover or set off. 

10. A variance between the proof on the trial and the allegstiont 
a a pleading shall be disregarded as imraalerial, unless the courtfi 
hall be aatiatied that the adverse party hsa been misled to hia ■ 
irejndice thereby. _ " 

IL The pleadings may be amended at any time before the trial, 
IT during Ibe trial, or upon appeal, when, by such amendment, eub- 
tantiaJ justice will be promoted. If Ibe amendment be made after 
he joining of the issue, and it be made, to appear to the satisfaction. 
if the court, by oatb, thai an adjoumineot is necessary to the ad- 
'BTse party in consequence of such amendment, an adjournment 
hall be granted. The court may also, in its discretion, require, as 
I condition of an amendment, the payment of costs to the adverse 
»rty. 

12. BKCCUtion may be issued on a judgment heretofore or here- 
ifter rendered in a justice's court, at any time within Ave yeara 
ifter the rendition thereof, and shall be returnable sixty days from 
he date of the same. 

13. If the judgment be docketed witb. the county clerk, the ese- 
nition n^aB be UniM iy him to the sheriff of the coun^, and have 
die aame effect, and be executed In the same manner as other exe- 
cutions and judgments of the coun^ court, except as provided in 

I4.Thecourtmay,atthejoiningof issue, require either party, at the 
nqueet of the other, at that or some other specified time, to exhibit 
hia account on demand, or slate the nature thereof as far forth aj 
5* 
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may be in his power, and in case of his default prechide him from 
glTing eyidence of such parts thereof as shall not hare been so 
exhibited or stated. 

15. The provisions of this act, respecting forms of actikm, pi^ 
ties to actions, the rules of eridenoe, the times of commencing lo- 
tions, and the senrice of process upon corporations, shall upjfij to 
these courts. 

The defendant may, on the return of process, and bef (»e answer 
ing, make an offer in writing to allow Judgment to be taken agidnsk 
him for an amount to be stated in such offer, with costs. Tlie 
plaintiff shall thereupon, and before any other proceedings sbsll be 
had in the action, determine whether he will accept or reject sodi 
offer. If he accept the offer, and give notice thereof in writing, the 
justice shall file the offer and the acc^tance thereof, and rendei 
Judgment accordingly. If notice of aooqptanoe be not g^Tea, and 
if the pliuntiff f aU to obtain Judgment for a grattar amomit, excln- 
siye of costs, than has been [q>edified in the offer, he shall not recoYer 
costs, but shall pay to the defendant his costs accruing subsequent 
to the offer. 
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CHAPTER L 

The MariM Oawrt qf ths (My qf New York. 
Hection 6K. Its Jnrisdictioii. 

§ 65. (Behig § 58 of 1848.) The marine court of the city of New 
York shall have Jurisdiction in the following cases and no other: 

1. In actions similar to those in which courts of Justices of the 
peace have Jurisdiction, as provided by sections 46 and 47. 

2. In an action upon the charter or a by-law of the OQiporatioa 
of the city of New York, where the penalty or forfeiture shall 
exceed twenty-five dollars, and not exceed one hundred dollanL 

8. In an action between a i>er8on belonging to a vessel in the 
merchant service, and the owner, master or commander thereo( 
demanding compensation for the performance, or damages for tiia 
violation, of a contract for services on board such vessel, during a 
voyage performed in whole or in part, or intended to be performed, 
by such vessel, though the sum demanded exceed one hundred 
dollars. 
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4 In an Eiction by or against any person belonging lo or on board 
t)i a vessel in the merchant service, for an aosault and battery or 
false imprisonment, committed on board such vessel upon the high 
seas, or in a place wilhout tbe TTnitcd SiaUss, of which (he ordinary 
oouris of law of this State have juriadiction, though the damagca 
demanded exceed one hundred dollars. But nothing in thia or the 
last preceding subdivision of this section shall give the court power 
to proceed in any of the cases therein referred to, aa a conn of 
admiralty or maritime jurisdiction. 

(Am'd in 1849.) 

I 6S. (As sm'd in 1S49.)» Same as in 1848, except in sub. 1^ 
which was amended bo aa to read as follows : 

1. In actions similar to those In wbich courts of justices of the 
peace have j urisdiction, as provided by tectwnt 03 and 54, 



CHAPTER H, 

The Jutlicei Court* in the C% qf Nea York. 
SicTioB ee. Theli juTledlcldon. 

g 06. (Being % 59 of 184S,)t The sBsistant juetieea' courts in the!] 
city of New York shall have jurisdiction in the following caaci 
no other . 

• For forthCT leflalatioQ m lo the marine conrt* o( New York dtj, mad 

lAwa ot Vm, clL 144. Lbwb o( 1BA9, eb. 4S4. 

" ISSa, CD. 3B9. " 1B6S, ch. 436. 

■' 1B63, CD. 6S9. " 1888, eh. TOl. 

" IBM ch. fllT. ■' IMT, eh. TW. 



" ISfiS, ch. SU. 
t For fDither legltlatlon In 
and their jarliidlcllnli, bed 
lAwtiaf IS48,di. IS9. 



conrlainUieCltyof NflwToAi ' 



"Dlatrict CoBfte In thedtrof 



56 coism or PBOcsmTsa. [§Mi 

1. In actkms rimflar to tbcwe in wbicii Juttioes of the peaoe lum 
jarisdiction, as proTided hy sections 48 and 47; sacli JaiisdictioD, 
howerer, to be limited to cases where thesom due or daimed, ortiie 
judgment confessed, diall not exceed fifty dollan. 

8. In an action upon the charter or a hj-law of the corporation 
of the city of New Yoik, where the penalty or fiurfdtnre shall not 
exceed fifty dollars. 

(Am'd hi 1848 and 1870.) 

§66. (As am'd in 1848.) The assistant Justice^ courts in the d^ of 
New To^ $haU henB<tfter he itj/led thsjutfUeee wwri»<fth$ eUy afNm 
Tcrk, and shall have jurisdiction in the following cases : 

1. In actions simUarto those in which justices of the peace haye 
jurisdiction, as provided by mctkmM 68 ofuf 64. 

2. In an action upon the charter or a by-law of the oorporatioii 
of the city of New Toik, where the penalty or forfeiture shall not 
exceed one huryirei dollars. 

§ 66, (As am'd in 1870.) The district courts of the (dty of New 
York shall have such jurisdiction as is provided by qtedal statutes; 
and proceedings, under article two of titie ten of chapter ei^t of 
part three of the revised statutes, may be had before any justice 
of such courts, without regard to the district in which tiie premiseB 
are situated; and the afBdavits used in such proceedings ma^ he 
taken before any officer authorized by law to take affidavits. And 
the justices of the district courts of the city of New Yoik are hereby 
respectively authorized to appoint a stenographer in their several 
courts, whose duty it shall be to take fiill stenographic notes of aU 
proceedings in trials had therein ; he shall hold his office during the 
pleasure of the justice of the court, and shall receive a salary of two 
thousand dollars per annum, out of the city treasury. The deita 
of the said district courts shall collect, in aU cases in which a tfiil 
is had, the sum of one dollar, in addition to the other feea autiKff- 
ized by law, and shall pay the same into the city treasury, in Iflps 
manner with other fees collected by them. 



§1 8V, 68.1 
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CHAPTER m. 

The JiistUei' C-mTtt of OUiet. 
SicTloN 87. Their Jnrladicdon. 

I 07. (Being § 60 of 1848.) The muniPipa) court of the city erf 
Brootlyn, anil the justices' courts of the riltra of Albany, Troy and 
Hudson, respectively, BhaU haTe jurisdiction in the following cases, _ 
and DO other : 

1. In actions similar to those in which courta of juaticea of the 
peace have jurisdiction, as provided by aectiona 46 and 47. 

Q. In on action upon the cliarter or by-lawa of Ibe corporationa of 
their (dties respectively, where the penalty or forfeiture shall not 
exceed one hnndred doliara. 

(Am'd in 1849.) 

g S». (As am'd in 1849.) The justicea' courta of eiHes shall hav* 
jniiadictiou in the following cases, and no other : 

1. In actions similar to those in which juaticea of the peace hare . 
jurisdiction, as provided by seeCioru 53 and 54 

2. In an action upon the charter or by-laws of th.e corporation 
•f their respective cities, where the penal^ or forfeiture shall not i 
exceed one hundred dollars. 



CHAPTER IV. 

Oeiieral F^riaionl. 



SECTIOTlflS. S« 



HE U to 84 KppWrA to 



nnbncod In thie UQe. 



g 68. CBeing g 61 of 1848.) The provisiona of aectiona 48 tt 
botb inclnsive, relating to forms of action, to pleadings, to the times 
of commencing actions, to the rulea of evidence, to filing and dock- 
eting transcripts of judgments, to their effect, and the mode of 
enforcing Ihem, and to proccedinga where title to real properly 
shall come in question, shall apply to the courta embraced in this title ; 
except that, after the discoatinuance of the action In the inferior court 
upon an answer of title, the new action may be brought either in the 
supreme court, or in any other court having jurisdiction thereof, and 
except, atao, that in the city and county of New York, a judgment, 
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the transcript whereof is docketed in the office of the clerk of that 
county, shall have the same effect as a lien, and be enforced in the 
same manner as a Judgment of the court of common pleas for tbe 
city and county of Kew York. 
(Am*d hi 1849 and 1851.) 

§ 08. (As am*d hi 1849.) The proTisions of secticms 55 to 64, both 
indusive, relating to forms of action, to pleadings, to the timeB 
of commencing actions, to the rules of evidence, to filing and 
docketing transcripts of Judgments, to their effect, and the mode of 
enforcing them, and to proceedings where title to real property 
shall come in question, shall «pplj to the ooorts embraced in this 
title ; except that, after the disoontinuanoe of the action in the infe- 
rior court upon an answer of title, the new action may be brought 
either in the supreme court, or in any other court havii]^ Jurisdic- 
tion thereof, and except, also, Uiat in the city and county of Kew 
York, a judgment for twerUp-five doUars or aver^ exdumoe ^eM(*, the 
transcript whereof is docketed in the office of the clerk of that 
county, shall have the same effect as a lien, and b^ enforced in the 
same manner as a Judgment of the court of common pleas for 
the city and county of New York. 

§ 68. (As am'd in 1851.) The provisions of sections 55 to 64^ both 
inclusive, relating to forms of action, to pleadings, to the times d 
commencing actions, to the rules of evidence, to filing and docket* 
ing transcripts of judgments, to their effect, and the mode of enfcno- 
ing them, and to proceedings where title to real property shall come 
in question, shall apply to the courts embraced in this title; except 
that, after the discontinuance of the actions in the inferior court, 
upon an answer of title, the new action may be brought either in tibe 
supreme court, or in any other court having Jurisdiction fhneof^ 
and except, also, that in the city and county of New York, a Judg- 
ment for twenty-five dollars or over, exclusive of costs, the trafr 
script whereof is docketed in the office of the clerk of that ooon^t 
shall have the same effect as a lien, and be enforced in the nme 
maimer as, o/nd be deemed a Judgment of, the court of common pleil 
for the city and county of New York. 
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§ 69. (Being g 82 of 1848.) The dietmction between actiona at law 
and suita in equity, and the forma of all such actions and suits, 
heretofore existing, are abolished ; and there shall be in this State, 
hereafter, but one form of action for the enforcement or protection 
of private rlghla and the redress or prevention of private wrongs, 

( "Which shall be denominated a civil action. 

to <Am'd in 1849.) 

^ g 60. (As am'd in 1849.) The distinction between actions at law 
Bnd suits in equity, and the forma of all such actions and suils, hcre- 
lofore existing, are abolished ; and there shall be in this State, here- 
after, but one form of action for the enforcement or protection of 
private rights and the redreu qf private wrongs, which shall be 
dmominated a civil action. 
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% TO, (Being § 68 of 1848.) In Bach action, the party eomplaic*.- 
ing shall be known as the plaintiff and the adyerae par^ as ttmj^ 
defendant 

g 71. (Being § 64 of 1848.) No action shall be brought upon s 
Judgment rendered in any court of this State, excq>t a court of m 
Justice of the peace, between the same parties, without leave of tbe 
court for good cause shown, on notice to the adverse party; and no 
action on a Judgment rendered by a Justice of the peace shall be 
commenced within two years after its rendition, except in case 
of his death, resignation, incapadty to act, or removal from the 
county. 

(Am*d in 1849.) 

% Tl. (As am*d in 1848.) Ko action shall be brought upon a 
Judgment rendered in any court of this Qtate, except a court of a 
Justice of the peace, between the same parties, without leave of tiM 
court for good cause diown, cm notice to the adverse party; and no 
action on a Judgment rendered by a Justice of the -peence shall be 
brought in the 9am$ eourUy within flw years after its rendition ex- 
cept in case of his death, resignation, incapacity to act, or ronovil 
from the county, or thai the proeese uhu not pemonattif 9ervedcntk$ 
drfendcmt^ or en aU the d^endofmte^ or i/n earn ^ the death of rnnmif 
the pa/rtieSj or whore the docket or record of such judgment is or «lo8 
TUwe been lost or deetroifed, 

% 79. (Being g 65 of 1848.) Feigned issues aie abolished; and 
instead thereof, in the cases where the power now exists to order t 
f eigtied issue, or when a question of fact, not put- in Issue by^ 
pleadings, is to be tried by a Jury, an order for liie trial nuy bs 
made, fltating, distinctly and plainly, the question of ihct to tie tri^ 
and such order diall be the only authority necessary for a trial 
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TITLE n. 

Of the Tftw of CmnmenHng CHr^ AeHgm. 

. Actiona In gfiifml. 

. Actiona for Ihe recovery of rosi propf rlj. 

iV. Oeneialpcoii'l'iDS, 

CHAPTEB L 
T/u TtTite cf Commencing AeUotu in OenenU. 



g 73. (Being g 68 of 1848.) The proTteions contained ii 
third, fourth, fifth and aisth articlea or the chapter of tie revised 
Statutes entitled " Of actiona and the times of commencing them," 
are repeated, and the prorisions of this title are Halntituted in their 
Mead. This lille shall not extend 1« actiona already commenced, 
or to cases where the right of action has already accrued ; hut the 
Blattites now in Torce shall be applicable to auch cases, according to 
the Hubject of the action, and without regard to the fonn. | 

(Am'd in 1849.) \ 

I 73. (As am'd in 1849.) The proiriaiona contained in tTis chapter 
of the reyised atatntea entitled "Of actiona and the tiroes of com- 
mencing them," are repealed, and the proTisiona of thia title are 
•nbstitQtcd in their stead. Thia title shall not extend to actiona 
already commenced, or to cases where the right of action has 
alread;^ accrued ; but the statutes now in force ahall be applicable 
to Buch cases, according to the subject of the action, and without 
ifgard to the form. 

§ 74. (Being § 67 ol 1848.) The civjl actions embraced within sec- 
tion 66 can only be commenced witUn the periods prescribed in 
thia title, after the cause of action ahall have accrued, eicept wheM, 
in epecial cases, a diScrcnt limitation is prescribed by at 

(Am'd in 1849 and 1851.) 

% 74. (As am'd in 1649.) Civil actions can only be commencMlfl 

within the periods prescribed in this title, after the cause of a< 
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ahall have accrued, except where, in spedal cases, a differenl 
limitation is preBcrn)ed bj statute, cmi in ths catu mentioned in 
§eeHon79, 

% T4, (As am*d in 1851.) Ciyil actions can only be commenced 
within the periods prescribed in this title, after the cause of action 
shall have accmed, except where, in special cases, a different 
limitation is prescribed by statute, and in the cases mentioned in 
section 78. 

But the cX^jeeUon that the action woe not eommeneed wi^n the Umt 
UmOedf eon orUp be taken hy annoer. 



CHAPTER n. 
The lUne qf (hmmeneifig AcUone for the Beoowry of Seal Proper^ 

8X0TZOV 78. When the people will not rae. 

TO. When action cannot be bronght by ciantee from the State. 

77. When actions by the people or thefi grantees to be bronght wifh:3 

twenty years. 

78. Seisin wimin twenty years, when necessary in action for real proO 

erty. 

79. Seisin within twentT years, when necessary in action or defend 

founded on title to or rents of real property. 

80. Action mast be commenced within one year after entiy, or witlt^ 

twenty years after right of entry. 

81. Possession when resumed; occupation deemed under kgal titl-^ 

unless adverse. 
8S. Occupation under written instrument or judgment, when deem^ 

adverse. 
88. What constitutes adverse possession, under written instrument ^ 

judgment. 

84. Fx^mlses actually occupied, under claim of title, deemed to be he^ 

adversely. 

85. What constitutes adverse possesdoii under claim of title not written 

86. Relation of landlord and tenant as affecting adverse poesesaion. 

87. Right of possession not affected by descent cast. 

86. Cmain disabilities excluded firom time to commence actiouB. 

(§ 68 of 1848— omitted in 1848.) The provisions of the revise 
statutes contained in the article entitled '* Of the lime of conunenC 
ing actions relating to real properly," shall, milal otherwise prd 
Tided by statute, continue in force, and be applicable to actions ftp 
the recovery of real property. 

§ 7&. (Added hi 1848.) The people of this State will not sac an^ 
person for, or in respect to, any real property, or the issues or profiti 
thereof; by reason of the right or title of the people to the sam^i 
tuiless, 
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1. SmcIi right or title shall hare a«cnied within lorty years before 
Uiy actloa or other proceediag for the same ghall he commenced ; 
or, unless, 

3. The people, or those from whom they claim, shall have re- 
ceived the rents and profits of such real properly, or of some part 
thereof, within the space of forty years. 

§ T». (Added in 1848.) No action shall be bronght for. or hi re- 
spect to, real property, by any person clainyng by Tlrtue of letters 
patent, or grants from the people of this State, onless the same 
might have been commenced by the people as herein specified, in 
case snch patent or grant had not been issued or made. 

§ 7T. (Added in 1849.) When letters patent or grants of real 
property stiall have been isaucd or made by the people of this Slate, 
and the same shall be declared void by the determination of a com- 
petent court, rendered upon an allegation of a fraudulent sugges- 
tioD, or concealment, or forfeiture, or mistake, or ignorance of a 
material fact, or wrongful detaining, or defective title, in such case 
an action for the recovery of the premises so conveyed maj be 
■brought either by the people of this State, or by any subsequent 
patentee or grantee of the same premises, hia heirs or asaigna, within 
twenty years after such determination was made; but not after 
that period. 

g 78. (Added in 1849.) No action for the recovery of real prop- 
erty, or for the recovery of the posaeBsion thereof, shall be main- 
tained unices It appear that the plaintilf, his ancestor, predecessor 
or grantor, was seised or pOBaeaaed of the premises in question, 
within twenty years before the commencement of such action. 

g7ft. (Added h) 1849.) Nocauseof action or defense to an action 
founded upon the title to real property, or to rents or services oat 
of the same, shall be etTectual, ualess it appear that the person prose- 
cuting the action, or making the defense, or under whose title the 
action is prosecuted or tlie defense is made, or the ancestor, prec^ 
ceasor or grantor of such person was seized or possessed of the 
premises in question, within twenty years before the committing of 

. the act in respect to which such action is prosecuted or defense 

Ljuade. 
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g SO. (Added In 1840.) No entry npon n*l estate ahall be deemed 
sufficient, or valid at a claim, nnlcaB an action be commeaccd Uiere- 
npon within one year aAcr the maUng of Bucb entry, and witliin 
twcaiQr yearn from the time whea the tight to dvUcd Buch entiy 
descended or seemed, 

§ (»I. (Added in 1840.) In CTcry action for the recoreiy of real 
property, or the possession thereof, the person establiahing a Icga) 
title to the premisea shall be presumed to have been possessed 
liereof within the time required by law ; and the occupation ot 
such premises by any other person shall be deemed to hare been 
under and in subordination to the legal title, unless it appear that, 
such premises have been held and possessed adverBCly to such legal 
title for twenty years before the commencement of such action. 

g 83. (Added in 1819.) Whenever it shall appear that the occn- 
pant, or those under whom he claims, entered into the possession otT 
premises under claim of title, eiclusive of any other right, founding 
such claim upon a written instrument, as being a conveyance of thv 
premises in question, or upon the decree or judgment of a compe- 
tent court ; and that there baa been a cotitinued occupation and, 
possession of the premises included in such instrument, decree or- 
judgment, or of some part of such premises, under such claim, foi~ 
twenty years, the premises so included shall be deemed to have been, 
held adversely, except that, where the premises so included consie& 
of a tract divided into lots, the possession of one lot shall not b9 
deemed a possession of any other lot of the same tract. 

g §3, (Added in 1640.) For the purpose of constituting an advereo 
possession, by any person claiming a title founded upon a written^ 
instrument, or a judgment or decree, land shall be deemed to havo 
been possessed and occnpied in the following cases : 

1. Where it has been usually cultivated or improved. 

a. Where it has been protected by a substantial inclosure. 

8. Where, although not inclosed, it has been used for the supply 
of fuel, or of fencing timber, for the purposes of husbandry, or tlie 
ordinary use of the occupant 

4 Where a known farm or a single lot has been partly improved, 
the portion of euch farm or lot that may have been left not cleared, 
or not inclosed according to the usual course and custom of the 
a^olning country, sliatl be deemed to have been occupied for tl 
same length of time as the part improved and cultivated. 
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b (Added in 1849.) Where it flhall appear that there has been 
Id coDtinued occupation of premiBes, under a claim of Utle, 
n of any other right, bat not founded upon a written instru- 
fv, judgment or decree, the pretnisee so actually occupied, 
jpther, shall be deemed to have been held adversely. 

■ (Added In 1849.) For the purpose of constituting an adverse 
by a person cluming title nat founded upon a written 
a judgment or decree, land shall be deemed to have 
led and occupied in the following cases only ; 

here it has been protected by a substantial inclosure. 

bere it has been usually cultivated or improved. 

• (Added in 1849.) Whenever the relation of landlord and 
ihall hare existed between any persons, the poss«eaion of the 
f^all be deemed the possession of the landlord, until the 
^n of twen^ years from the termination of the tenancy ; or, 
Ihere has been no written lease, until the expiration of twenty 
fun Qie time of the last payment of rent ; notwithstanding j 
Icik tenant may have acquired another title, or may have 
|to hold adversely to hia landlord. But such presumptions 
ptbc made after the periods herein limited. 



'g (Added in 1840.} The right of & person to 
feiesl property, shall not be impaired or afifected by a descent 
fet in consequence of the death of a person in possession of 
■ perty. 



^dded in 1849.) If a person entitled to commence any 

r the recovery of real property, or to make an entiy or 

llfounded on the title to real property, or to rents or servicea 

^ same, be, at the time such title shall first descend or accrue 

9 

IVtin the age of twenty-one years i or, 

|Bie;or, 

llirisoned on a criminal cbai^, or in execution upon con- 

tnf a criminal olFense, for a term less than for life ; or, 

puuried woman, 

B during whicii such disability shall continue shall not 
ij portion of the time in this chapter limited for the 
t of such action, or the making of such entry or 
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defense ; bat such actioii may be commenced, or entiy or defense 
made, after the period of twenty years, and within ten yeaza after 
the disability shall cease, or after the death of the person entitled 
who shall die under such disabili^; but sach action shall not be 
commenced, or entiy or defense made, after that period. 
(Am'd in 1870.) 




g §§• (As am*d in 1870.) If a person entitled to commence 
action for the recovery of real property, or to make an entry oi 
defense f omided on the title to real property, or to rents or 
out of the same, be, at the time soch title shall first descend oi 
accrue, either, 

1. Within the age of twenty-one years ; or, 

2, Insane; or, 
8. Imprisoned on a criminal charge, or in execution upon 

viction of a criminal offense, for a term less than for life, 

The time during which such disability shall continue shall not 

deemed any portion of the time in this chapter limited for the 

mencement of such action, or the making of such entry or 

but such action may be commenced, or entry or defense made, 

the period of twen^ years, and within ten years after the disabilitj^=:7 

shall cease, or after the death of the person entitled who shall 

under such disability ; but such action shall not be oommenoed, 

entry or defense made, after that period. 



CHAPTER m. 

The time of Chmmmcing Actions other than for (he Seooverif if 

Property, 

BBonoK 89. Periods of limitatioii prescribed. 

90. Within twenty years. 

91. Within six years. 

93. Within three years. 
98. Within two years. 

94. Within one year. 

95. When cause of action aecmed, in an action upon a cnnent teeovn 

96. Actions for penalties, etc., by any person who will sae, when to ' 

brought 

97. Actions for relief, not before provided for. 
96. Actions by the people, subject to the same limitation. 

§ 89. (Bemg § 69 of 1848.) The periods prescribed in secti<»L 07 

for the commencement of actions other than for the recovery of f 

real property shall be as follows: 1^ 

(Am»d m 1849.) 1 * 
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. (As Bin'd in IS49.) The periods prescribed in section 74 for 
^ commencement of actions other Uian for tlie recoveiy of ml 
Property shall be as follows : 
§ »0. (Being g 70 of 1848.) Within twenPf years r 
1. An action upon a judgment or decree of any court . . 
Waited Slates, or of any State or tcrriWry within the United States. 
S. An action upon a sealed instrument. 
§ 91. (Being § 71 of 1848.) Within six years: 
1. An action upon a contract, obligation or liability, expreM 
"ftplied ; excepting those mentioned in seclion 70. 

5. An action upon a liability created by slatate, other 
Pejialty or forfeiture. 

8. An action for trespass upon real property. 
4, An action for taking, detaining or injuring any goods or chat- 
tels, indnding actions for the specific recovery of personal property. 

6. An action tor criminal conversation, or for any other Injury to 
the person or lights of another, not arising on contract, and not 
liereinafter enumerated. 

6. An action for relief, on the ground of fraud ; the cause of 
action in auch case not to be deemed \o have accrued, until the dis- 
covery by the aggrieved party, of the facts constituting the fraud. J 
(Am'd in 1849.) m 

% Ol. (As am'd in 1849.) Within six years: " 

1. An action upon a cantract, obligation or liability, express or 
ilnplied; excepting those mentioned in section 90. 

2. An action upon a liability created by statute, other than a 
T>enalty of forfeiture. 

S. An action for trespass upon real properly. 

4. An action for taking, detaining or injuring any goods or 
chattels, including actions for the specific recovery of personal 
Jiroperty. 

5. An action for criminal conversation, or for any other injury 
to the person or rights of another, not arising on contract, and 
not hereinafter enumerated. 

6. An action for relief on the ground of fraud ; in eaae» which 
herrtofoni were loUly eogmtabte by the eourt of 6haiu:ery ; the cause of 
action in such case not to be deemed to have accrued, until the 

Eivery, "by the aggrieved party, of the facta constitalli 
fraud. 



Jie 
es. 
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% 9d. (Bdng S 72 of 184a) Within three yean: 

1. An actlcm against a aheriff or ocnxmer ap<nL a liabilily in^ 
corred by the doing of an act in his offldal capacity, and in Yirtne 
of his office, or l^ the omission of an official duty; including 
the non-payment of money collected upon an execntion. But tkiis 
section shall not apply to an action for an escape. 

d. An action upon a statate for a penalty or f orf dtnre, wbere 
the action is given to the party aggrieved, or to such party and 
the people of this State, except where the statate impodng it 
prescribes a different limitation, 

(Am'd hi 1849.) 

g 99. (As am'd in 1849.) Withhi three years: 

1. An action against a sheriff, coroner or eontiable upon a Ha- 
bility incurred by the doing of an act in his official capacity, 
and in virtue of his (^ce, or by the omission of an official duly; 
induding the non-payment of money collected upon an executicm. 
But this section shall not apply to an action for an escape. 

2. An action upon a statute, for a penalty or forfeiture, wbere 
the action is given to the party aggrieved, or to sudi par^ and 
the people of this State, except where the statute in^Kxdng it pre- 
soibes a different limitation. 



g 93. (Being g 73 of 1848.) Withm two years: 

1. An action for libel, slander, assault, batteiy or &]se impris- 
onment 

2. An action upon a statute for a forfeiture or penalty to the 
people of this State. 

g 94. (Being g 74 of 1848.) Within one year: 
1. An action against a sheriff or other officer, for the escape 
of a prisoner arrested or imprisoned on dvil process. 

g 95. (Being g 75 of 1848.) In an action brought to recover a 
balance due upon a mutual, open and current account, where 
there have been redprocal demands between the parties, the 
cause of action shall be deemed to have accrued from the time 
of the last item in the account on the adverse side. 

(Am'd in 1849.) 
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i g INI. (As sm'd m 1849.) In an arlion hnngtit U> nrarrr k M- 

Ktece dae upon a mutual, open and current kccoont, where then 

bsTe been redprocal demands between the parties, the caom ot 

ftction shall be deemed la bsve accnied from the time of the li 

item pivved in the account on eilier aide. 

g 9«. (Being g 76 of 1848.) An actioD upon ft etatc 
ftlty or forfeiture, given in whole or in pan to anj person who win 
prosecute for the same, mnat be commenced within one year after 
the commission of the offense ; and, if the action be not ctnomenced 
within the ;ear liy a private party, it ms]' be commenced within 
two years thereafter, in behalf of the people of this State, bj (he 
attomc^'general or the district attorney of tlie county where the 
offense was committed. 



97. (Being g 77 of 1B18.> An action for relief not hereinbefore 
provided for must be commenced within ten years after the canae 
of action shall have accrued. 

S 9a CBeing g T8 of 184a) The Ihnituiona prescribed in this title 
ehall apply to actions brought in the name of the people of this 
Btate, or for their benefit, in the same maimer as to actions by 
prirate parties. 

(Am'd in 1849) 



g 98. (As am'd in 1849.) The limiui 
tec shall apply to actions brought in Ih 
State, or for their benefit, in the same 



IS prescribed in this cJiaih 
uae of the people of this 
imer as to actions by prt 
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CHAPTER IV. 

Oeneral Provintms oBtothe Ume of eommenoing Actions, 

Siomnr 90. When action deemed to htTe "been oommenoed. 

100. Exception, where defendant la ont of the Btate. 

101. Exception, aa to penona nnder diaabilitiea. 
108. Provuion, where penon entitled diet before the llmitatloii 
108. In soita by aliena, time of war to be dedacted. 
104. Proyiaion, where Judgment haa been revereed. 
106. Time of stay of actiaii by injunction or statatoiy prohlbitioin to 

deducted. 

106. Biiability mnat eziat when liffht of action aecrned. 

107. Where two or more diaabilitiea, limitation doea not attach 

all removed. 
106. This title not applicable to billa, etc, of ootporati(nui, or to 

notes. 
100. Nor to actions against directors or stockholden of moneyed . 

rations or banHing assodationa ; limitationa in anch caaea 

scribed. 
110. Acknowledgment or new promise mnat be In writli^ 

g 99. (Being § 79 of 1848.) An action shall not be deemed poni- 
menced, within the meaning of this title, unless it appear : 

1. That the summons or Qther process therein was duly serve 
the defendants, or one of them ; or, 

2, That the summons was delivered, with the intent that h shoi 
be actually served, to the sheriff of the county in which the defend^-' 
ants, or one of them, usually or last redded; or, if a oorporatioi^v- 
be defendant, to the sheriff of the county in which such corporatioEV- 
was established by law, or where its general business was trans — 
acted, or where it kept an office for the transaction of bosinesB. 

(Am'd m 1849, 1851 and 1867.) 

§ 99. (As am'd in 1849.) An action shall not be deemed com- 
menced, within the meaning of this title, unless it appear: 

1. That the summons, or other process therein, was duly served 
upon the defendants, or one of them ; or : 

2. That the summons, or other proeesSy was delivered, with the 
intent that it should be actually served, to the sheriff, or oiher tm/lett 
of the county in which the defendants, or one of them, usualfy or 
last resided; or, if a corporation be defendant, to the sheriff, er 
other officer of the county in which such corporation was estal^lshed 
by law, or where its general business was transacted, or where it 
kept an office for the transaction of business. 
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Sut an a^iim AaS b» deemed iiMnmaited,fof dUparpotet, at the Htm 
^he ctrmplaint u verified, provided fhat lAe rummont or other proeai thMV- 
Vp0n ietii£d,b6d^h«redtoQmthertffDr oiherogbxr,on Iheiame ornext 
Jive guceeeding dayi,and befillotBed bgthe aetualeerviee thereof on t?u 
defendants <tr on* or more of them. 

g 9fl. (Ab ara'd in 1851.) An adioa ii eomtMneed, at to each defendant, 
vtTien the sammon* w aemd on him, or on a co-dtfendant who u a Joint 
coniraetor, or otKerwite united in interett icUh hirrt. 

^n attempt to eoTomeneeanactionie deemed egvitatent to the commenee- 
Tnent thereof within the meaning of thii title, when the tummont is de- 
livered, ■witi the intent that it shall be actually served, to the sheriff 
Or other officer of the oonnty in which the defendants, or one of 
tbem, usually or last resided; as, if a corporation be defendant, 
to tbe sheriff, or other officer of the county in which snch cor- 
IKtration was estahlisLod by law. ot where its general buaincsa was 
traii3act«d, or where it kept an office for the transaction of business. 
Sut such an attempt must be foUowed by the first publication of the 
svunmons, or the service thereof within sixty days. 

g ft9. (As om'd in 18GT,) An action ia commenced, as to each 
defendant, when the Bummons is served on him, or on a co-defend- 
ant, who is a joint contractor, or otherwise united in interest with 



An attempt to commence an action is deemed equivalent to the 
commencement thereof within the meaning of this title, when the 
summons is delivered, with the intent that it shall he actually served, 
to the sheriff, or other officer of the comity in which the defendants, 
or one of them, usually or last resided; or, if a corporation be 
defendant, to the sheriff, or other officer ot the coimty in which 
such corporation was established by law, or where its general busi- 
ness was transacted, or where it kept an office for the transaction of 



§ 100. {Being § 80 ot 1848.} K, when the cause of action shall 
accrue against a person, he be out ot the State, the action may be 
commenced within the term herein limited, after his return to the 
State ; and if, after the cause of action shall have accrued, he depart 
from and reside out of the State, the time of his absence shall not be 
part of the time limited for the commencement of the action. 

(Am'd hi ISW, 1801 and 1B6T.) 
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g 100. (As sm'd b 1649.) If, vhett the c&use of ftction ah&U hi 
against a person, he be out of tho State, tlie action ma^ be 
menced within the term herehi limited, after his return to tbe E 
sad If, after the catise of action shall liave accrued, be depart 
the Stale, the time of his absence shall not be part of the time lb 
for the commenceioent of the action. 



§100. (Ab am'd m 1851.) If, when the cause of action ahall a 
against anj person, he ahall be out of the State, such action m. 
commenced wittiin the lenru herein re^eelijie^ limited, afW 
reiara a^ »aeh person into (Aw State ; and if, after nich cau 
action shall have accrued, such person abaW depart from and i 
out of ikis State, the time of tiis alisence siiaU not be deemtd or 
as any part of the time limited for the commencement of such ai 

g 100. (As am'd in 1867.) If, when the cause of action shall a 
Bgaioat any pcreon, he shall be out of the State, such action va 
commenced within the terma herein respectiTely limited, aft* 
letnm of such person into fhin Btate ; and if, after such can 
action shall have accrued, such person shall depart from and i 
out of this State, or remain owtHnuouafy abseiit therefrom for the 
of one j/ear or more, the time of his absence shall not be deemi 
taken as anj part of the time limited for the commenceme 

g 101. (Bemg g 81 of 1848.) If a person entitled to bring an a 
except for a penalty orforfeitore, or against a sheriff or other c 
for an escape, be at the time the cause of the action accrued, fs 

1. Within the age of twenty-one years ; or, 

S. Insane; or, 

'8. Imprisoned on a criminal charge, or in execution nnde 
sentence of a criminal court, for a term less than his natural lifi 

4. A married woman ; 
The time of such disability shall not be a part of the time \h 
for the commencement of the action. 

(Am'd in 1849, 1851, 1853 and 1870.) 

g 101. (As am'd in 1840.) If a person enHUed to bring an a 
menHoned in the latt preceding chapter, except for a penalty o 
feiCure, or against a sheriff or other officer for an escape, be i 
time the cause of the action accrued, either; 

1. "Within the age of twenty-one years ; or, 
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8. Imprisoned on a criminal charge, or in execution under tlM J 
tentenee of a criminal coort, for a term less tban bla natural life ; or, | 

i. A married woman ; 
The time of sucli disability shall not te a part of the time limited i 
for tlie commencement of the action. 
L JlOl. (Ab am'd in 1851.) It a person entitled to appeal or brtn([ ] 
BUeUon mentioned in the laat cliapter, except for a penatt]' o) 
HBtlte, or against a sheriff or otiier officer for an escape, be a 
BMt'the cause of the action accrued, either : 
^ 1. Wltlun the age of twenty-one years ; or, 

8, Imprisoned on a criminal charge, or In execntion under tha 1 
t(nt«Dceof a criminal court, for a termless than his natural life; of, 

1 A married woman. 
The time for such disability is not a part of the time limited for the \ 
of the action, except thai lAe period icilhin ii^hieh iht • 
: be brought, cannot be ertend^ more than five years hy ang 
«BMp( tj^fan^, nor e<m it be to extended t 
'nfw than dm year ajW the dtMbiUly eeasei. 

SlOl. (As am'd in 185S.) If a person entitled to bring an action 
iicotioned in the last chapter, except for a penalty or forfeiture, of ^ 
'piast B sheriff or other officer for on escape, be at the time the J 
CSMe of the action accrued, either : 
'■ Within the age of twenty-one years ; or, 
S. Insane ; or, 

S. Imprisoned on a criminal charge, or in execution under the 
'Wtence of a criminal court, for a tenn less than bis natural life ; or, < 
\l A married w 

itlme of such disability is not a part of the time limited for tlto 

ncement of the action, CKCept that the period within which i 
' Mtion must be brought, cannot be extended more than five yeata j 
'! My such disability, except infancy, nor can it be so extended in ' 
'oy cose longer than one year after the disability & 

:^U1. (As am'd in 1870.) If a person entitled to bring an action 1 
n the last cliapter, except for a penalty or forfeiture, o* J 
Kt a sheriff or otlier officer for an escape, be, at the tlm' 
taof the action accrued, either: 
L Within the age of twenty-one years ; i 
I. Insane ; o 
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8. Imprisoned on a criminal chaige, or in execation imder 
sentence of a criminal court, for a term less than hi** natural life, 
The time of such disability is not a part of the time limited for the 
commencement of the action, except that the period within whidi 
the action must be brought, cannot be extended more tlian fiye jwfi 
by any such disability, except infancy, nor can it be so extended in 
any case longer tlian one year after tiie disability ceases. 

§ 102. (Behig § 82 of 184a) If a person entitled to bring an actiim 
die before the expiration of the time limited for the cammencanent 
ttiereof , and the cause of action survive, his representativeB mftf 
commence the action, after the expiration of that time, and witiuii 
one year from his death. 

(Am'd hi 1849.) 

§ 103. (As am'd m 1849.) If a person entitled to bring ui action 
die before the expiration of the time limited for the commencement 
thereof, and the cause of action survive, an aeUon man ^ tiaiammi^ 
by Ma repreaerUoHves, after the expiration of that time, and withii^ 
one year from his death. J^ a person against tohom an a/clkm vMlf 
be brought die before the expiration of the time limited for the eomr 
mencement tTiereof and the cause cf aMm survive^ an action man ht 
commenced against his executors or administrator qfter ths easpMk^ 
of that UmSy and within one year after the issuing of letters tettammitary 
or of administration, 

§ 103. (Bemg § 83 of 1848.) When a person shall be an aUen 
subject or citizen of a country at war with the United States, the 
time of the continuance of the war shall not be part of the period 
limited for the commencement of the action. 

§ 104. (Being § 84 of 1848.) If an action shall be commenced withk 
the time prescribed therefor, and a judgment therein for the plaint- 
iff be reversed on appeal, the plaintiff, or, if he die and the cause of 
action survive, his heirs or representatives, may conmkenoe a new 
action witliin one year after the reversal 

(Am'd hi 1868.) 

§ 104. (As am'd in 1868.) If an action shall be oommeaced, 
within the time prescribed therefor, and a judgment therein be le- 
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TersKl on appeal, Qie plaintiff, or, if be die and the cause 
Buirive, his heirs aod representatiTes, may commence a a> 
■within one year after the reversal. 



§ 105. (Being § 85 of 1848.) Wben the 
Uon shdl be stayed by iitjuncUun, the time of the 
Uie mjuncdon shall not be pan of the time limited for the com- 
mracement of tho action. 

(Am'd in 1849.) 

§ 105. (As am'd in 1849.) When the commencement of an ac- 
timi ahaU be stayed by injunction or statutory pn/hibitio7t, the time 
of Qic continuance of the iojonction, or jn-oiitMthn, shall not be 
Psrt of the time limited for the commencement of the action. 



S lOe. (Bring § 86 of 1848.) No person shall avail himself of a 
■I'Mbihty, unless it existed when his right of action accrued. 

g m. (Being % 87 of 1848.) When two or more diaftbUities shall 
ctisl, the limitation shall not attach until they all be removed. 
(Am'din 1849.) 

g lOT, (Afl am'd in 1849.) When two oi 
Utatthe time the nght of aetUm aeeruei 
Bittacli nntil they all be removed. 

I lOS. (Being g 88 of 1848.) This title shall not afiect actions to 
M the payment of bills, notes or other evidences of debt issueu 
■inoneycd corporations, or issued or put in circulation as money. 

g 109. (Being g 89 of 1848.) This title shall not affect actions against 
dliecton) or slockholders of a moneyed corporation to recover t, 
penalty or forfeiture imposed, or to enforce a liabUily created by 

^ second title of the chapter of the revised statutes entitled " Of 
(ncorporaiions ; " but such actions must be brought within sis years 
after the discovery, by the aggrieved party, of the ikcls upon which 
lie penalty or forfeiture attached, or the liability was created. 

(Am'd hi 1849.) 

g 100. (As am'd in 1849.) This title shall not affect actions ogamst 
dfrectont or stockholders of a moneyed corporation, or hanhing aato- 
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eiatiam, to recover a penalty oar forfeiture imposed, or to enfoicea 
liability created, bp law; bat mieh actions must be broni^t withk 
six years after the discovery, by the aggrieved* party, of the facto 
upon which the penalty or forfeiture attached, or the liability was 
created. 

§ 110. (Being g 90 of 1848.) Where the time for commendsgaa 
action arising on contract shall have expired, the cause of action 
shall not be deemed revived by an acknowledgment or new promise, 
unless the same be in writing, subscribed by the party to be chai]ged 
thereby. 

(Am'd m 1849.) 



g 110. (As am'd in 1849.) No acknowledgment or promise 
be sufficient evidence of a new or continnhig contract, wherebfto 
take the case out of the operation of this title, unless the same 
be contained in some writing signed by the party to be duuged 
thereby ; but this section shall not alter the effect of any payment 
of principal or interest 



TETZiB nL 

Of the Paries to OkU Aed&M. 

Sbotion 111. Action to be in the name of the real party in interest. 

lis. Assignment of a thing in action not to prejudice a defense. ^ 
118. Executor or trustee may sue Mthout the penona heneftduv 
interested. 

114. When married woman is pBrtj^ her husband to be Joined, ^' 

cept, etc. 

115. Infant to appear by guardian. 

116. Ouardian, now appomted. 

117. Who may be joined as plaintiifo. 

118. Who may be joined as defendants. _^^ 

119. Parties united in interest, when to be joined; when one or 001* 

may sue or defend for the whole. _, . 

190. Plaintiff may sue in one action the different parties to comrnerdv 

P«P«f. ,,»- 

121. Action, when not to abate by death, marriage, or other disabiuvi 

ete. ; proceedings in such case. _ 

18S. Court, when to decide controversy, or to order other parties to d* 

brought in. 

§ 111. (Being g.91 of 1848.) Every action must be prosecuted b^ 
the name of the real party in interest, except as otherwise provided 
in section 93. 

(Am'd m 1849, 1861, 1862, 1866.) 
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g 111. [Aa am'd in I64S.) Every aclion miut be prosecuted h 
nime of the real party in interest, except as otherwise provided in. 
iM«im 113. 

g 111. (Aa am'd in 1851,) Every action must be prosecuted In tha 
lime of the real part; in interest, except ns otherwiBC provided in 
KcdoQ 113 ; but Chd aeetim thaU not be deemed lo auUior^ the aaiffti- I 
tKnlafa thing in aetioii net ariting out ofeontract. 

% 111, {Aa am'd in 1802.) Every action must be prosecuted u 
MBw of the real party in interest, except as otherwise provided la 
>%lion 113; lint tliia aectJon shall not be deemed to authorize the 
■^gDiucDt of a thing in action not arUing out of contract. But on 
"^ieitmay be maintained bg a grantee of latid in the nameefa grantor, 
''^ihtgratU orgrtmitiere void byreaaonof theadaal paeeemumiffa 
fnotidaiming vnder a title Averse to thatiif Oie grantor at the time i^ 
^ i^reiy /^ the grant, and the ptainOtf ^taU be aUoiMd U> prove tit§ 
f^h bring the eaeewithiathiipTtKiMon. 

Hll. (Aa am'd in 1866.) Every action must be prosecuted in the 
"Mle of the real party in interest, except as otherwise provided in Bec- 
'iiXlIlSi bat this section shall not be deemed to authorize tlie assign- 
"'Wt of a thing in action not arising out of contract But an action 
"Uy be maintained by a grantee of land in the name of a grantor, 
'ffiitorher heirtorUgal repremnta1ite», yiiien the grant or grants 
•k void by reason of the actual possession of a person claiming 
mder a title adverse to that of the grantor at the tune of the delivery- 
'^ the grant, and the plaintiff shall be allowed to prove the bets lo 
■Wng the case within this provision. 

§112. (Being g 92 of 1848.) In the case of an assignment of ft 
"luigin action, the action by the assignee shall be witUout preju- 
*M to any setoff or other defense existing at the time of or before 
"''Uce of the assignment ; but this section shall not apply lo a n^o 
^le promissory note or bill of exchange. 

(Am'd in 1840.) 

% 1 13. (Ab am'd in 1849.) In the case of an assignment of a thing 

"iWion, the action by the assignee shall be'without prejudice to , 

Wy set-off or other defense existing at the time of or before notice ] 

"f the assignment; but this section shall not apply to a negotiable I 
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promiflsoiy note or Wl ot exchange, trai^firred ^ good fM^ ani 
upon good conrideraiiimt Itfan diM. 

§ 118. (Being § 08 of 1848.) An execator or administrator, a trns- 
tee of an express tnist, or a person expresslj authoriased by statute, 

« 

may sue without Joining with him the persons for whose benefit the 
suit is prosecuted. 
(Am»d m 1851.) 

• 

§ 1 13. (As am*d in 1851.) An execut<Hr or administrator, a tras 
tee of an express trust, or a i)erson expressly authoriased by statute 
may sue without joining with him the person for whose benefit th' 
action is prosecuted. A tru&Ue of an expre» tnut within Ae memfh 
of this MctionyShaa be construed to mekide a pen^ 
name a contract w made for the benefit t^f another, 

% 114 (Being § 94 of 1848.) When a married woman is a par^ 
her husband must be joined with her, except that, 

1. When the action concerns her separate property, she may sa< 
alone. 

2. When the action is between herself and her husband, she ma: 
sue or be sued alone. 

(Am»d in 1851 and 1857.) 

§ 114. (As am*d in 1851.) When a married woman is a party, b^ 
husband must be joined with her, except that, 

1. When the action concerns her separate properly, she may su 
alone. 

2. When the action is between herself and her husband, she ma; 
sue or be sued alone. Biit where her husband cannot be joined ioU> 
her, (u herein provided^ she shaU prosecute or dtfendby her nsxt fn/BOf- 

§ 114« (As am'd in 1857.) When a married woman is a ptf^ 
her husband must be joined with her, except that, 

1. When the action concerns her separate property, she may 8* 
alone. 

2. When the action is between herself and her husband, she to^ 
sue or be sued alone. 

. And in no ease need^ prosecute or defend by a gu/vrdUxn or 1^ 
friend. 
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gllS. (Being g 95 of 1848.) Wbea an infaul ia a party, he n 
»pp«r liy gnardian, who may be sppoinWd by Ibe court ' 
the iciion is prosecuted, or by a judge thereof. 

(Am'd in 1849.) 

S llA. (Aa am'd in 1B49.) When an infant Is & party, he miii 
ippMr by gnardian, wlio may be appointed by the court 
Uie actiua Is prosecuted, or by a judge thereof, or a amnly judge. 

1 118. (Beii^ I 96 of 1848.) The guardian shaU be appointed ■ 
followa; 

1. ¥!ien tlie infant ia pl^ntiif, upon tlie petition of the infant, if 
lie be of the age of fourteen years, or, if under that age, upon the 
peUiion of some other party to the suit, or of a relative or friend of 
fe infant 

i- When the infant is defendant, upon the petition of the infaatil 
If he be of the age of fourteen years, and apply within twenty d^S j 
ifWr the service of the Huramons. If he be under the age of fout- 
•eeiij or neglect so to apply, then upon the petition of any other parly 
^ the action, or of a relative or friend of the infant. 

(Am'd in 1851, 18^, 1863, 1863, I860.) 

SUB. (As am'd in 1851.) The guardian shall be appointed a 

1 'When the infant is plaintiff, upon the appliciUwa of tlie infantfl 
'^ he be of the age of fourteen years ; or, if under that age, upe 
'^B appticatioji ^ Tm gen^rcd or Uitamentary guardian, if he I 
^i, or of a relative or friend of the infant ; \f nwde by a rdaUtte ot 
ffieiid cf the infant, witiee thereof nmst first be ghen to sack guardicm^k 
V hlua one; ^heJuu nojie, then to theperson mth wAom st«A iVi^ 

_ 8. When the infant is defendant, upon the apiMeation of tlie- ' 
'"'mh, if he be of the age of fourteen years, and apply within twenty ■ 
^ys after the service ot the summons. If ho be under the age Of'-' 
™TteeEn, or neglect so to apply, then upon the appHcaHon. ot any 
""Wpar^to theaction, orof arelatiTO or friend of the infant, q/ler 
'^'iee of ewA applieatlon leing fint given to the generoi or tettameatary 
n^gutA infant,^ he hat one; fflieKatTione, thentotkeinfanl 
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himseff, if ottr fourteen yecvnffage; er, ^ wnderlhatagey to Uisperm 
^ffUhwhomeuchirtflantretidei, 

§ 116. (As am'd in 1852.) Same as § 116, as am'd in 1851, down to 
sub. 2, and from thence as f oUows : 

2. When the infant is defendant, upon the application of ib6 
infant, if he be of the age of fourteen years, and apply within 
twenty days after serrice of the summons. If he be under the age 
of fourteen, or neglect so to apply, then upon the application of any 
other party to the action, or of a rdative or friend of the infant, 
after notice of such application being first given to the general a 
testamentary guardian of such infant, if he has one wiiMn 1^ 
State; if he has none, then to the infimt himself, if oyer fourteen 
years of age, and within the State; or, if under that age, and vM^ 
the State, to the person with whom such infant resides. 

§ 116. (As am'd hi 1862.) Same as § 116, as am'd in 1852, except 
that the following words were added at the end thereof: 

^ And in actions for the partition of real property, or for the fore- 
closure of a mortgage or other instrument, when an infant defend- 
ant resides out of tliis State, the plaintiff may apply to the court ^ 
which the action is pending, at any special term thereof, and will ^ 
entitled to an order designating some suitable person to be t^ 
guardian for the infant defendant, for the purposes of the acti<^ 
unless the infant defendant, or some one in his behalf, witl>^ 
a number of days after the service of a copy of the order, whi^ 
number of days shall be in the said order specified, shall procc^ 
to be appointed a guardian for the said infant, and the court st»^^ 
give special directions in the order for the manner of the aexri' 
thereof, which may be upon the In&nt himself, or by service up^^ 
any relation or person with whom the infant resides, and either "f^ 
mail or personally upon the person so served. 

§ 116. (As am'd in 1863.) Same as § 116, as amended m 18(P^ 
except that the following words were added at the end thereof : 

** And in case an infant defendant, having an interest in the evec^ 
of the action, shall reside in any State with which there shall n(^ 
be a regular communication by mail, on such fact satisfactorily^ 
appearing to the court, the court may appoint a guardian ad Uten^^ 
for such absent infant party, for the purpose of protecting the righ^ 
of such infant in said action, and on such guardum ad litem, piocea»# 
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% lie. (As un'd in 1865.) The guardian gball be appointed 1^ 
fellows; '■* 

!, WTien the inRtnt is pWnliff, upon the application of the in&nl, 
if liel>eof tteage of fourteen jcara; or, if under that age, upon Uie 
application of his general or tcatamenlnry guardian, if he has any, 
W of a relative or (Viend of the infant; if made by a relative or 
fHond of the infant, notice thereof must first be given to such 
K<Utrdian, if be has one ; if he has none, then to the person with 
'"liom euch in&nt resides. 

2. When the infant is defendant, npon the application of the 
QifanI, if he be of the age of fourteen years, and apply within twenty 
flsjs after aervici; of the aununons. If he be under the age of four- 
'een, or neglect bo to apply, then npon the application of any other 
Party to the action, or of a relative or friend of the inlanl, after 
OoUce of such application being first given Ifl the general or tcsta- 
mentaiy guardian of such infant, if he has one wijhin this State ; if 
"e has none, then to the infant himself, if over fourteen years of 
*^, and within the State; or, if under that age, and withui the 
State, to the person -with whom such Inlanl resides. And in actions 
•w the partition of real property, or for the foreclosure of a mort- 
P*ga or other instrument, when an infant defendant resides out of 
""is Slate, or m taaporar^y abfenl therefrom, the plaintiff may apply 
*** the court in which the action is pending, at any special term 
^>«rBoC and will be entitled to an. order designating some suitable 
*e»Bon to be the guardian for the iofant defendant, for the purposes 
't^ the action, unless the inlant defendant, or some one in his behalf, 
^lliin a number of days after the service of a copy of the order, 
"^hich number of days shall be in the eaid order specified, shall 
J*»ocure to be appointed a guardian for the said infant, and the court 
**»all give special directions in the order for the manner of tlie 
^^*vice thereof, which may be upon the infant. 

And in case an infant defendant, having an interest in the event 
'*r ihe action, shall reside ui any Slate with which there shall not be 
^ Tegular communication by mail, on such tact satisfactorily appear- 
**g to the court, the court may appoint a guardian ad litem lor such 
pSMent infant party, for the purpose of protecting the right of such 
^-^^ont in said action ; and on such guardian ad Ul&n, process, plead- 
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■ad notices in Uie Action roaj be aerred in the like munerH 
npon a part; residing in this State. 

g 1 17. (Being § 97 of 1846.) All pcrwnu tuTing an intend is 
tlie subject of the action, and in obtaining tlie relief denuitded,ii»f 
be Joined as pliUntifib, except as otherwise provided in tlua title 

g lia (Being g 98 of 1848.) Any person maj be made a part; defoid- 
ant who lins an interest in the controversj, adverse to the piaintill. 
(Am'd in 1849 and 1867.) 

^ § 118, (As am'd in 1849,) Any pereon may be made a defendinl 
irho haa or claima an interest in the controrerey, adverse to Ilw 
plaintiff, or toho U a neeet»ary party (o a eompklt det^viimUm ^ 
tettlenienl of Ote qaalioni intolBed therein. 

g 118. (As am'd in 18G7.) Any person may be made a defendant 
■who has or claims an interest in the controversy, adverse to tli8 
plaintiir, or who is a necessary party to a complete determinatjon Ot 
settlement of the questions Involved therein ; and in an aeHs* ^ 
recover Vie poiaeiikmcfrMleitate, Oie landlord aiid tena)ttthereqfi»*if 
be joined at d^endoTil*; aTid any person, elainung title w a rigM qff^ 
ge»aion to real atatem(^be made partiea %ilaintiffor d^endant,ii»^ 
etue may rehire, to anytueh aetion. 

% 119. (Being g 99 of 1848.) Of the parties to the action, t 
■who are united in interest must be joined as piainti^ or deferdaol*' 
but if tbe consent of any one, who should have tieen joined *^ 
plidntiff, cannot be obtained, he may be made a defendant, the I**' 
son thereof being stated in the compl^nt 

(Ara'd in 1849.) 

§119. (As am'd in 1849.) Of the parties to the action, those t*'''''^ 
are united in interest must be joined as plaintiffs or defendants ;t^^ 
if the consent of any one, who sliould have l>een Joined as plaint*^ 
cannot be obtained, be may be made a defendant, the reason lher0^ ^ 
being stated in the oxaplmat, and v>he>i the ^ueltioaiiimeiif a e^'^. 
mmorgeneraiinierettofmany perxna, or vihen tiie partiea are «^*? 
ymmerousand jtmanheimpraeiieaiieto bring themaB b^ore thecowf^ 

te or more may fue or defend for the lenejU of the inlwle. 

% 120. (Being § 100 of 1848,) Persons aeverally liable upon tl»^ 
me obligation or instrmnent, including the partiea to bills 9^ 
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' Qcbauge and promiBeoty notes, nay, all or anj of them, be included 
in the lame ftctioD, at the option of the plaintiff. 



^■- g 121. (Being % 101 of 1848.) No action Bhall abate by the death, 
^^^ ntarriage or other diBability of a party, or b; Ihe transfer of any 
km interest therein, if the cause of action Burvive or continue. In caee 

J of dealh, marriage or other disability of a party, the court on 

. I Qiotion, at any time within one year thereafter, may allow the action 

to be continued by or against liie representative or Buccessor in 

J ^teresL In case of any other transfer of interest, the action ahall 
H be continued in the name of the original patty, or the court may 
C sUow the person to whom the transfer is made to be BubsLituted in 
^M Oxe BClloD. 
B ' (Am'd in 184B, 1857, 1863, 1869 and ie70.») 

B g ISl. {As am'd in 1840.) No action shall abate by the death, mar- 

' *loge or other disability of a party, or by the transfer of any interest 
therein, if the cause of action survive or continue. In case of death, 
XkiFuriage or other disability of a. party, the court on motion, at any 
time within one year thereafter, or tiftenrorda, on a inipplemmiai 
^rtmplaint, may ^low the action (o be continued by or against his 
*"eprpsentative or successor in interest. In case of any other trana- 
f c^r of intereat, the action ebitll l>c continued in the name of the 
**»iginal party, or the court may nllow the person to whom the trans- 
^^r is made to be substituted in the action. 

% 131. (As am'd in 1867.) Same as g 131. as amended in 1849, 
^acept that the following words were added thereto; 

"After a verdict shall be rendered in any action for a wrong, 
^uch action shall cot abate by the death of any party, but the case 
^-Tiall proceed tliereafter in the same manner as in cases wliere the 
^Sauae of action now stUTives by law." 

g 131. <As am'd in 1863.) Same as % 131, as amended in 1857, 
^ascept that Ihe following words were added thereto: 

" At any time after the death, marriage or other disability of the 
■^jarly plaintiff, the court in which an action is pending, upon notice 
to snch persons as it may direct, and upon application of any person 



I 



I 
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Bggiieveil, may. in its diBcretion, order that the action be A 
abaled nnlpea the same be continued by the proper parties, v 
time to be fixed by tbc court, nol Ic^s ibau six months, n 
tag one year, from the granting of the order." 

g 131. (A§ am'd ta 1809.) tiame as % ISl. as amended In ]S| 
except that the following words were added thei«to ; 

"And where judgmRDt hae heretofore, or shall henaftcr ^ 
recorered Tor the possesMon of real property, and the par^recfl' 
ing Baid Judgment shall have died subsequent tc 
thereof, his sueccssor in interest in said land, whether by gnnttl 
devise or inhcritanc«, may revive said Judgment and enforce ^^ I 
same by execution, on motion, within one year after said death, cr I 
afterwords, on supplemental complaint." 

% 131. <Ae am'd in ISTO.) No action shall abate by the icUi^ 1 
marriage or other disability of a parly, or by the transfer of «ny 
interest therein, if the cause of action survive or continue. In (** 
of death, marriage or other disability of a party, the court <*" 
motion, at any time within one year thereafter, or afterward, on * 
Bupplemenlal complaint, may allow the action to be continued W 
or i^ainst hla representative or Bucceasor in interest. In case •» 
any otber transfer of interest, the action shall be continued in **' 
name of the original party, or the court may allow the pereon *" 
whom the transfer is made to bo sutBtitutcd in the action. 

After a verdict shall l>e rendered in any action for a wrong, s*"*^S 
action shall nol abate by the death of any parly, but the case sl**^ 
proceed thereafter in the same manner as in cases where the ca**^ 
of action now survives by law. 

At any lime after the death, marriage or other disability of tf^: 
party plainliiT, the court in which an action is pending, upon notJ 
to such persons aa it may direct, and upon application of any pers*^ 
aggrieved, may, in its discretion, order that the action be deem^^ 
abated, unless the same be continued by the proper parties, within * 
lime to be fixed by the court, not leas than six months, nor excee'^' 
ing one year, fh)m the granting of Ibe order. 

And where Jadgment has heretofore, or shall hereafter, bo ftf* 
covered for the possession of real property, and the parly recovering 
s^d Judgment shall have died Bubaequenl to the recovery thereof 
u Interest in eaii land, whether by grant, i 
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{lance, may rerive said Jadgmimt and eoforce the Mme, b7 
ttou, on motion, within one year after said deatb, or afl«rw&Tda, 
fifdemeDtali complaint. 

Iwe an itOeilate, not being an inbabitaiU sf Vm Slate, AaU die ovt 
BbUe not UattTig amctt Vwrdn, and there »haU be pending in the 
M court, arAi t^« eswH ^ appeait, a'aappeai brought bj/ neh in- 
fmn a judgment agaimt Aim, the court tn tduch taid appeal ie 
Iff may order the judgment appaiJrd from nffirmtd, viith ante, 
lOieottomeiifor the intettate on taid appeal procure mid aeUivn to 
)ttd, willun tie montht after notice to pafeet tuch appeai, bg the 
vUon cfa r^pretentatite qfiaid iaUttaU tn taidaetian. 
S. (Being g 102 of 1S18.) When a complete determinatiou of 
plroTcrs; cannot be had without tlte presence of other partiea, 
jm may order them to be brought in by an amendment of the 
idnt, or by a supplemental complaint, and a : 
gdin 1846 and 1831.) 

% .(&s am'd in 1&4&.) TTia court may determine any 
t partiei, before it, when it can be dene without prejudiee to Sit 
<ftithen, or by ta/eing their righit; but when a complete deter- 
km of the offltroTWBy cannot be had without the preaemce 
tr parties, the court ihaU order Iham to be brongbt In. 
IS. (Ab am'd in 1851.) The court may determine any contro- 
between the parties before it, when it can be done without 
ifee to the righCa of others, or by saving their rights, but when 
■fete determination of the controverflj- cannot be had without 
Mence of other parties, the court mvel eavte them to be 
li in. ATid KheTi, in an action for the reeotxry of real or per- 
MvpcT^, apereon, not a party to the action, but hoeing an intere^ 
iit^eet Ihem^, makes appUeation to the eourt to be made a party, 
\prder him to be brought in by Vieprapeo' amendment. 
^hadarU again^ wJiom an action it pending vpon a emdraet, or 
feffie, real or personal properly, may, at any time itfore anmeer, 
\fHgiBitthai aperton,not a party to the actioa, and urUhoKtcet- 
nMH. him^ makes agaimt him a demand for the tame debt 
^,vp»i due notiee lo svich person and the adiieru portal, apply to 
ftfi>ranorderlo»ubsliiutetvehper»oninhispfaee,anddiieharge 

yd) either party on hit depositing in eouft the a/m/mtit 

g the properly, or Ha talve, to «ucA ponton at tke 
ViUreet; and the court may in its ditcreHon, make the order. 
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% 133, (Being § 103 of 1848.) Actions for the following cshbh 
moBt be tried in the county wher« the cause or some part Ihewt 
arose, or in which the subject of the action or some part tbeiait is 
situated, subject to the power of Uie court to change the iriaceol 
trial, in the cases provided by statute ; 

1. For the recovery of real property or ot an estsle or inlerat 
therein, or for the determination, in any form, of such right or inW^ 
eat, and for iiyuiies lo real property. 

2. For the partition of real property. 
8. For the foreclosure of a mortgage of real property. 
4. For the recovery of personal properly distrained for any cW* 

I. 0. Por injuries to the pei^n or personal property, 
i 6. For the recovery of a penalty or forfeiture imposed by BtatoW 
eicept that, when it is imposed for an offense committed on a 1*^_ 
river, or other stream of water situated in two or more conntie^i 
action may t>e brought in any county Irordering on such lake, rivs^' 
stream, and opposite to the place where the offense was 

7. Against a public officer, or person specially appointed to ^*'., 
cute hia duties, for an act done by him in virtue of his offlciy "= , 
against a person who, by his command or in hia aid, shall do 
thing touching the duties of such officer, 

(Am'd in 1849.) 

g 193. (As am'd in 1849,) Actions for the following causes t^^^, 
be tried in the county in which the subject of the action, or sa^^ 
part thereof, is situated, subject to the power of the court to cha^^^' 
the place of trial, in the cases provided by statute : 
1. Por the recovery of real property or of an estate or mtei — 
^ ttBTein, or for the determination, in any form, ot snch right 
«Bt, and for iiyuries to real property. 
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^p. For the partition of real property. ^^^^1 

fs. For Uie foreclosure of a mortgage of real proper^. ^^^^| 

4, For tlie recovery of pereonol property dislrained for any CK1S£ 

% 134. (Added in 1849.) Actions for tiie following cauaea must 
be tried ia the county wtiere the cause, or some part thereof, arose, 
Bctbject to the like power of the coort, to change the place of trial 
tn the cases provicled by statute : 

1, For the recovery of a penalty or forfeiture imposed by statute ; 
sxcept, that when it is imposed for nn offense committed on a lake, 
river, or other stream of water situated in two or more counties, the 
action may be brought in any county bordering on such lake, 
river or stream, and opposite to the place where the offense was 
Qonunitted. 

2. Against a public officer or person specially appointed to execute 
his duties, for an act done by him in virtue of his office, or agaiast 
B person who, by his command or in his aid, shall do any thing 
touching the duties of such officer. 

g 135. (Being g 104 of 1848.) In all other cases, the action shall 
lie tried in tlie county in which tb e parties or any of them shall 
xeside at the commencement of the action ; or if none of the parties 
a^ll reside in the State, the same may be tried in any county 
Srhich the plaintiff shall dcsignaEc in bis complaint, sulqect, how- 
ever, to the power of the court la change the place of trial, in the 
cases provided by statute. 

§18f!. (Being § lOS of 1848.) IE thccountydesignalcdforthatpiir- 
pose in the complaint be not the proper county, the action may, 
notwithBtanding be tried therein, unless the defendant shall, before 
the time for answering expire, demand, in writing, that the trial ^^ 
^Ejutd in die proper county. ^^^ 

^fim'd in 1801.) ^M 

^^13a. (As wn'd in 1851.) If the county designated for that pnr- ^^ 
pose in the complaint be not the proper coun^, the action may, 
nolwitliBlanding, be tried therein, unless the defendant, before the 
e for answering expire, demand, in writing, that the trial be had 
~ B proper county, arid tt« piaee of trial be tJwrewpon chanffed hff 
titf parties, or ^<»-der<if the court, as i» pfvnided in this Meti(ni, 
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1. When tks wuniif detijiftiated fir that pwrpom in the eomplM ti 
mc€ the proper cowU^, 

2. When there iireaetm to hdiece that an impartial trial ean^ 
therein, 

8. When Hg eotweniemee ^wiinmmi nmd the ende tfjuiiioe feovU hi 
promoted tif the ehanffe. 

When the plaeeqf trial iiehanffedjdUe^erproeeedinffi ehaUieM 
intheeomiUiytouhichthepUMceiftrialieehanffed^unlea^ 
9ided by ^ content qf the partite^ in writing, 4Mlgfled^ or crd&f^^ 
wurt, and thepqpen thaU hefM et trmMfirredaoeordingly. 



TITZjB v. 

€f the manner ef Oommnieing OnH AeiiouL 

•lOTioir 1S7. Actions, how commenced. 
1S8. Sommons. reqaieites of . 

199. Notice to be inserted in certain actions. ^^\ 

lao. Complaint need not be served with summons ; in snch case, t^**^ 

to De stated in snmmoni, and proceedings thereon. 
181. I>ef endant nnreasonably defenduig. when to pay costs. 
189. Notice of pendency of action affipicting title to real property. 

183. Summons, by whom served. 

184. Summons, how served and retomed. 

185. Publication, when defendant cannot be found. -i 

186. Proceedings, when there are leveial defendants, and part, o^^^ 

served. 

187. When service deemed made in case of pnblicati<ML 
■ 188. Service of summons, how proved. 

139. When jurisdiction of action acquired. 

§ 137. (Being § 106 of 1848.') CivU actions In the courts ' 
record of this State; sliall be oommenced hf the service ci 
summons. 

§ 128. (Behig § 107 of 1848.) The summons shall be subscribed tP 
the plaintiff, or his attorney, and directed to the defendant, and sha-^ 
require him to answer the complaint, and serve a copy of his answ^ 
on the person whose name is subscribed to the summons, at a plac^ 
within the State, to be therein specified, in which there is a posf^ 
office, withhi twenty days after the service of the summons, exclo." 
sive of the day of service. 

(Am'dml870.) 

% IM. (As am'd in 1870.) The isummons shall be subscribed hf 
an attorney, and directed to the defimdant, and shall require him %9 
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his uiBwer on Ibe peison 

□B, at B place wilbin the 

:re is a poB^offlce, within 

I, eKclusiTC of Uie day 



I 



!i the compiaint, and een 
whole name is subecribed to 
Blate, to be tberein specified, i 
Iwenlj days after Uie service . 
Df service 

§ 12ft. (Being % 108 of 1&48.) Tlie plaintiff Bbali also insert in the 
Hnnmons a notice, in subetance aa follows : 

m action arising on contract, for the recovery of money 
"Eij, lliat he will lake judgment for a sum apecifled tlierein, if the 
defenciani fail to answer the complwnt. 

!' In otlier actions, that, if the defendant fail to answer tlio 
BMnplaint, the plaintiff will apply to the court, at a specified tame 
"id place (after tlie expiration of the time for answering), tor the 
'^^ demanded in the complaint 

(Ate'dinl849.) 

12». (As am'd in 1849.) The plauitiff shall also insert in the 
^'"Oione a notice, in substance as follows : 

'■ In an action arising on contract, for tbe recovery of money 
*"y, that he will talie Judgment for a sum spedfied therein, if the 
™*en,laQ(; fail to answer the complaint t'n tieentj/ dayi nfler (ftfl «er- 
^' <ift}te iammom. 

*■ In other acUons, that, if the defendant shall foil to answer the 

^"iplaint viithtn tieenty days after trrrire of the summont, the plaint- 

*ill apply to the court for the relief demanded in the complaint. 

§ 130. (Being § 109 of 1848.) A copy of the complaint shall be 
^"^ed with the svunmons, excepC that, in the case of a defendant, 
T^^inst whom no personal claim is made, in an action for the par- 
'^on of real property, or for ttie foreclosure of a mortgage, the 
^laititiff may, instead of a copy of the complaint, deliver to such 
"^fendant, with the summons, a notice subscribed by the plaintiff, 
^ his attorney, setting forth the general object of the action, a 
^ef description of the property affected by it, and that no personal 
^'^an is made against such defendant ; in which case no copy o( 
^^ complaint need be eerved on such defendant, unless, within the 
"^^n tor answerbg. he shBll, in writing, demand the same. 
^Am'd in 1849 and 1851.) 

§ 130. (As am'd 
•^<^d with the s 
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wh&n Ihe eompUdrU tnU heJUed; and tf the dtfendanty tDWUn ten dayi 
Iherecffter^ in per$on, or hy attorney^ demand^ in toriting, a copy of XhjT 
eomplaintf tpee^ying aplaee w&Mn the 8tat» whore it may be aerted^ a^ 
copy theretf iMH "be eerved OMordingJy^ and after aueh eertice the defend- 
ant ihaU have twenty days to antwer^ but only one copy need be servem 
on the eame attorney. In the case of a defendant against whom nc 
personal daun is made, in an action for the partition of real property- 
or for the foreclosure of a mortgage, the plaintiff may deliyer to sucl: 
defendant, with the summons, a notice subscribed by the plaintiS 
or his attorney, setting forth the general object of the action, a brief 
description of the property affected by it, and that no personal dain 
is made against such defendant, in which case.no copy of the com- 
plaint need be served on such defendant, unless, within the time for 
answering, he shall, in writing, demand the same. 

§ 130. (As am'd in 1851.) A copy of the compliant need not be 
served with the summons. In such case, the summons must state 
where the complaint is, or will be filed ; and if th ' defendant, within 
twenty days thereafter, causes notice of appearance to be given, 
and in person, or by attorney, demands, in writing, a copy of the 
complaint, specifying a place within the State where it may be 
served, a copy tliereof must, within twenty days thereafter, be 
served accordingly, and after such service, the defendant has 
twenty days to answer, but only one copy need be served on the 
some attorney. 

§ 181. (Being § 110 of 1848.) If a defendant, on whom such notice 
is served, unreasonably defend the action, he shall pay costs to the 
plaintiff. 

(Am'd in 1851.) 



§ 131. (As am^d in 1851.) In the ease of a dtfendant against whom 
no personal claim is made^ the plaintiff may deU'oer to such dtfendant^ 
with the summons, a notice subscribed by the pUdntiff, or his attorney, 
setting forth the general object of the action^ a brief description qf ths 
property affected by it, if it affects specific real or personal property, and 
that no personal claim is made against such dtfendant, in which ease no 
copy of the complaint need be served on such defendami, unless within the 
time for answering^ he shall^ in writing, demand the same. If a defend- 
ant, on whom such notice is served, unreasonably defend the action, 
he shall pay costs to the plaintiff. 



S 132.] 
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g 133. (Bting g 111 of 1848.) In an Action affecting tlic tiUe to 
''eol property, the pMntiff, at any time after the commencement 
thereof, may file with the clerk of each county in which the prop- 
erty is situated, a notice of the pendency of the action, containing 
the names of the parties, the object of the action, and a description 
of th.e property in that county affected thereby; and if the acUon 
l>e for the foreclosure of a mortgage, the date of the mortgage, thfi 
parties thereto, and Ihe time and place of recording tUc same. la 
such case only sbell the pendency of the action be eonatructire 
notice to a purchaser or incumbrancer of the property affected 
■thereby. 

(Am'd in 1840, 1851, 1857, 18B8, 1663 and ISSa.) 

§ 132. (As am'd in 1819,) In an action affecUng the title to real 
property, the plaintiff, at t/ia iime oj ecmmendng Ihe aetu»i, or <U any 
^ime t^ftenDanh, may file with the clerk of each county in which 
"the property is situated a notice of the pendency of the action, 
containing the names of the parties, the object ot the action, and a 
description of the property in that county affected thereby ; and, if 
"Uie action be for the foreclosure of a mortgage, ttieh notitx inust be 
fled twenty day* before judgiTieTd and must contain the date of the 
TBorlgage, the parties thereto, and the time and place of recording 
the same. .FWn the lime of Jiling only shall the pendency of Ito 
action be constructive notice to a purchaser or incumbrancer of the 
property affected tiereby. 

§ 132. {As am'd in ]8i31.) In an action affecting the title to real 
property, the plaintiff, at the time of fBing t/ie complaint, or at any 
time afterwards, etc (as in 184S) 

g 133. (As am'd in 1857.) In an action affecting the tide to real 
property, the plaintiff, at the time of filing the complaint, or at any 
Hme afterwards, or whenever a wtrrarU of attaehtnent, under ehixpter 
iefU^ 7 part teeondqf Ikii eodeiAaU Ite itmied, or at any Umeaftet' 
wtirds, the plaintiff, if tJie eame be intended to affect rod ettatt, may file 
with the clerk of each county, etc. (aa in 1849). 

g 133. (Aa am'd hi 185S.) Same aa § 133, as amended in 18B7, ex- 
cept that the following words were added : "And every person 
whose conveyance or incumbrance is subsequently executed or 
siLbaeqaently recorded shall be deemed a subsequent purchaser or 
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Incumbrancer, and ^lall be bound by alt proceedings taken ftfter 
filing of sucb notice to the same extent as it he were made a port;' 
to the action." 

g 139. (Aa am'd in 1862.) Same as § 133 as am'd in 1858, excepts 
that the following words were added therelo ; 

" For flie purposes o( this section an antion shall be deemed to b^ 
pending from Uie lime of the filing of such notice ; provided, bow — 
ever, that such notice shall be of no avail, unless it shall be followed- 
by Iho first publication of the summons on an order therefor, or b^' 
■ the personal service thereof on a defendant within siity days afte^:' 
such filing. 

And the court in wbicb the said action is pending may, in its dJa 
cretion, at any time after the action shall have become abated, as i^» 
provided in section number 121, on good cause shown, and on appIL — 
cation of any party aggrieved, aitcr the action shall have become 
abated as Is provided in section 121, direct the notice authorized by 
this section to be removed from record by the clerk of any coon^^ 
in whose office the some may have been Bled." 

I ISa. (As am'd in 1806.) In an action affecting the «tle to reaX 
property, the plaintiff, at the time of filing the complaint, or at an^ 
time afterwards, or whenever a warrant of attachment, under chap" 
ter 4 of title 7, part 3 of this code, shall be issued, or at any tim^ 
afterwards, the plaintiff, or a d^endanl, wA«i he sett up an afflrma— 
live aiime qf action, in hit aniwer and demandt mtbalantive rdi^ 
at the tiriie of jBing hie anmer, or at any Ume qfleneardt, if the 
same be intended to affect real estate, may flic with the clerk of 
each county in which the property is situated a notice of the pend- 
ency of the action, containing the names pf the parties, the objeet 
of the action, and the description of the property in that county 
affected thereby i and if the action be for the foreclosure of a mort- 
gage, such notice must be filed twenty days before judgment, and 
must contain the date of the mortgage, the parlies thereto, and the 
time and place of recording the same. From the Ihne of filing only 
shall the pendency of the action be conatnietive notice to a "pui^ 
chaser or incumbrancer of the property affected thereby ; and every 
person whose conveyance or incumbrance is subsequently executed 
or subsequently recorded shall be deemed a suheequent purchaser 
or incumbrancer, and shall be bound by all proceedings taken, after 
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be filing of such notice to the same exWnt as if he were made a 
•arty to the action. For the purposes ot Lhia eection, an action 
hall be deemed to be pending from the time of filing such notice; 
■rovided, however, that such notice shall be of no QTall unlcBS it shall 
te followed bj the first pubUcSition of the summons on an order 
herefor, or bj the personal Bcrvico thereof on a defendant within 
ixty days after such filing. And the court in which the said action 
MM oammeneed may, in its discretion, at any time after the action 
liall be eeltled, dUamtinued or abated, aa is provided in section 
Kunbcr 121, on application of any person aggrieved, and on good 
sauae shown, and on tiuA notice at thaS be dirtcted or apprmei 
yy the court, order the notice authorized by this section to be can- 
lelei of record by the clerk of any county in whose office the same 
nay have been filed or Tax/rded; anti muA canedUiiioR, ihaU be madt 
ty on indorionieat to tAol effect on the Titargin qf the Teen/I'd, uAicA »hdS 
n^sr <o the order, and for ushich the derk aliaS be entitled to a fee ef 
hoerUs/'Jiiie eenU. 



% 133. (Being g US of 1848.) The summons may bo serred lijr I 
Lhe sheriff of the county where the defendant may be found, or bf | 
\a.j other person nut a party to the action. The service ahall be 
made, and the summons returned, with proof of the service, to the 
person whose name is suhecribed thereto, with all reasonable diU- 
i^ce. The person subscribing the summons may, at his option, 
by an indoisemfnt on the summuns, fis the time for the serviofr d 
thereof, and the service shall then be made accordingly. 
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g 134 (Being g 113 of 1818.) The summons shall be served I 
delivering a copy thereof as follows : 

1, If the suit be against a corporation, to the president or otha^^ 
head of the corporation, secrctaiy, cashier, or managing agent 
thereof. 

%. If against a minor under the age of fourteen years, to auch 
minor personally, and also to his father, mother or guardian, or if 
there be none within the State, then to any peraon having the care 
and control of such minor or with whom he shall reside, or in 
Whose aervlce he shall be employed. 

8. If against a person judicially declared to be of unsound mind, 
Dt incapable of conducting his own affairs in consequence of habitual 



OODB or PBOCKDCKX. 




I 



dmnkemiesB, and (or whom r 

Mmmittce, and to the defenduit persooallf. 

4. In all other cases to the defendant peiBoosllf. 

(Am'a In 18S1 and 1859.) 

% 134 (Aa am'd In 1851.) Same as g 131, as passed in 18« 
that Bub. 1 was amended so as to read as follows : 

"1. If the suit bo against a corporation, to the president o 
bead of the corporation, secretary, cashier, Ireamrer, a Mreeloi , W 
nunaging ageat tliereof ; !>at such tentee can be raade in retpeet ^ ^ 
^reign corporation only, when it lia» properly witMn this Stale, or ^ 
eauM of action aroae therein." 

§134. (As am'd in 1659.) The summons shall be sorved ^ 
delivering a copj thereof as follows : 

1, If the suit be agaiuBl a coTporatioa, to the president or o^B^iet 
head of the corporation, secretary, cashier, treasurer, a director^* "' 
managing agent thereof; but such service can be made in res^S-'^ 
to a foreign corporation only, when it has property within tliis ats--*'*' 
or the cause of action arose therein, or tcliere mwh tenice ih/^^^ " 
made leitkin llii» State p^ioru^y upon tlie prttident,trta»aTer, or t^^^'^ 
tar]/ thereof . 

2. If against a minor under the age of fourteen years, to g-«^'-" 
minor peisonally, and also to his father, mother or guardian, o^' 
there be none within the State, then to any pereon having the (s^** 
and control of such minor, or with whom he shall reside, or "* 
whose service he aliall be employed. 

8. If against a person judicially declared to be of unsound mlB'*^ 
or incapable of conducting his own aSairs in consequence o: 
iial dmnkenness, and for whom a committee has been appointei 
Buch committee and to the defendant personally. 

4. In all other caaea to the defendant personally. 

g 13E. (Being § 114 of 1&48,) When the person on whom the eet- 
^ce ia lo be made cannot, after due dil^ence, be found within the 
State, snd that fact shall appear by afBdavlt, to the satisfaction of 
the court or a judge thereof, and it shall in like manner appear that 
a cause of action exists agahist tbe defendant, in respect to whom 
the service ia to be made, and that such defendant is a resident of 
this State, or has property therem , such court or judge may grant 
'a order, that the service be made by the publication of the atua- 
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vnons in two newflpnpera, which Ihe jud^ may deajgnate, aa most 
likely h) give notice to the person to be served, and for such length 
of time, not less than thirty dSTS, As the judge shall deem reason- 
able. In cose of publication, the judge shall also direct a copy of 
-Uie summons to be forthwith deposited in the post-olBce, directed 
■%jo tbe pereon to be served, at his place of residence, nnless it appear 
Xxt the Judge that such residence is neither Imown to tbe party 
xnaking the application, nor can, with reasonable diligence, be aacer- 
'taiiied by him. Personal service of the summons out of the State 
Ehall be equivalent to publication, and deposit in the post-offlce. It 
"the summona shall not be personally served on any deftndant, nor 
received by anch defendant through tbe poat-ofBce, in tlie caaes pro- 
Tided for in this section, he or his representatives shall, on applica- 
'tioa and sufficient cause sliown at any time before judgment, be 
allowed to defend the action ; and he or hia representatives may. In 
like manner, be allowed to defend after judgment, at any time 
-within one year after notice tliereuf, and within seven years after its 
rendition, on such terms as shall be just; and, if the defense be 
saccesBfal, and the judgment, or any part thereof, shall have been 
«ollect«d or otherwise enforced, such restitution may thereupon be 
compelled as the court shall dirccL 
(Am'd in 1819, 18al, 1838 and 1860.) 

135. (Afl am'd in 184S.) Where the person on whom tlio service 

to be made cannot, after due diligence, be foond within the State, 
that fact shall appear by aflidavit to the satisfaction of a court, 
or a judge thereof, or a amntr/ judge, and it shall in like manner 
appear that a cause of action exists against the defendant, in re- 
spect to whom the service is to be made, or that he U a neceimry 
vr proper party to an action rehiing to real properly in Wis State, such 
court or judge may grant an order that the service be made by the 
publication of a summons in either of thefoUov^ing eaiee : 

1. TT/mw the defendant w aforetgn i^rporalum. 

3. Where the defendant, being a retident cf this State, hat departed 
OttFefrom, imth intent to d^'rattd Ma ereditori, or amnd the teniet cf a 
mnmums, or keepg hiTMelf eoneealed therein miththeUke intent; andOie 
action ari»ei out qf Contract, or 0>x non-fea»anix or miffeaiance eom- 
fiained of if a breach of amlracl. 

8. Whav fieii a non-remdent,bid hag proper^/ therein, and the action 
Itim amtraet, and the <»urt hu jariedietttm of Oie Kt^e*^ of the aeXon. 



fc 



M CODB OF FROCKDf RE. [g IS5. 

i, Wh^t the »a>geet o^ the ae&iak i» real or pgr*oatii property in Oiit 
Blate, and the drfendaid hfu or daiPu a lien or irUerent.. aetuai or am- 
ti/\frnt, therein, or the retirf dtnumded eoiuiiti uhoUg or par^ i* 
netmUng the d^endantfrom awg intrrad Hertim. 

&. Whert tia aeiian i» founded on a. mortgage upim proper^ it 
tAu Slate, and the defendant ie patoiuOj/ Aargeable vtith the ddHfar 
vhieh the mortgof/e it a Moarify. 

6. Where the aetionie for diooree in the aaee preKribed bg laa, 

Tho order shall direcl the pubiicBtiim lo be made in two newapa- 
pera, to be designatod, as most likely to give n'>tic« to the p«non to 
be served, and for sucti length of lime at th'dl be deemed reamjuAU; 
net let* than onee a teeele for eLc teeeki. In case of publication, the 
eourt or judge shall also dire<^t a copj of the summons and com- 
plshit to be forthwitli deposited in the post-office, directed to the 
peraoit to be eervcd, at hin place of residence, unless it appe&r that 
such residence is neither known to the partf making the applica- 
tion, nor can with reasonable diligence be ascertained by him. 
When puilication i> ordered, personal service of a copy of the sum- 
mons and eotm/iaint out of the State shall be equivalent to publica- 
tion and deposit in the post-ofSce. K the summons shall not ba 
personallj served on a defendant, nor received by such defendairi 
through the poBl-ofBce, in the cases provided for in this section, he 
or hia representatives shall, on application, and sufficient caose 
shown, at any time before judgment, be allowed to defend the 
action ; and, e/tcept in aetront for (Kwnw, the defendant or bis repre- 
aentatives may, in like manner, be allowed to defend after judgment, 
or at any time within one year after notice thereof, and within 
seven years after its rendition, on such terms as shall be just, except 
in actions for divorce, and if the defense be successfal, and the 
Judgment, or any part thereof! shall have been collected, or other- 
wise enforced, such restitution may thereupon be corapeiled as the 
court shall direct. And in all caeeg inhere pMication ie made, (A« 
complaint 6haR be first filed, and the summons, ai published, thaU tbde 
the time and place of such filing. 

g 135. (As ara'd in 1851.) Where the person on whom the aervics 
of the awmraans is to be made cannot, afUr duo diligence, be foimd 
wltbiu the State, and that iiict appears by affidavit to the satis&ctitn 
of tA< court, or a judge thereof, or of lAe county judge o/tA^coun^ 
vhwe the trial it lobe had, and it in like manner appears that a caua* 
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r-aCacUon exlBts against Oie defendant in respect to whom the Eerrice 

;, or that he is a proper party to an action reliiting to 

li property in this State, such court or judge may grant an order 

bat the service tw made by the publication of a aummona in ei(ber 

^ the following casea : 

1. Where the defendant is a foreign corporation, hat property 
*>ithin the State, or the eavae of actiim arote therein. 

2. Wbere the defendant, being a resident of this BCale, has de- 
Pwted (lierofroni, with intent to defraud hia creditors, or to avoid 
the service of a, aummons, or keeps himself concealed tlierein whh 
**»« like intent 

8. Where he b not a rewdent cf thU Slate, bnt haa property 
'hereinj and the action aritet on contract, and the court has juris- 
diction of the subject of the action. 

■4. Where the subject of the action Is real or personal properly in 
*-bia Blate, and the defendant has or claims a lien or interest, actual 
<**■ contingent, therein, or the relief demanded conaiaia wholly oi 
t>a»Iy in excluding the defendant firom any interest or Men therein. 

C. Where the action Is for divorce, In the oases prescribed by 

The order must direct the publication to be made in two newa- 
l*a.pers, to be designated, as most likely to give notice Xo the person 
to be aervfld, and for such length of time as maybe deemed reason- 
^Vrte, not less than once a week for aix wecics. In case of publica- 
tion, the court or judge must also direct a copy of the snmmons 
*^d complaint to be forthwith deposited in the post-office, directed 
"* the person to be served, at hia place of residence, unless it appear 
I that such residence ia neither known to the parly making the oppli- 
I ^'sfioii, nor can, with reasonable diligence, be ascertained by him. 

■ When publication is ordered, personal service of a copy of tie sum- 

■ 'tttOM and complaint out of the Bute ia equivalent to publication 
I KQd depout in the post-offlce. 

f f^ pendant agairut wham puMieaiion is ordered, or his repre- 

1 B^latives, on application and sufficient cauae shown, at any lime 

"^ore judgment, muat be allowed to defend the action; and, eK- 

i;^ I "^Pt in an action for divorce, the defendant, apatnsi whMn puiUea- 

Tjj 1 ""i »! ordered, or his representatives, may, in like manner, vpon 

„ fWI tavet nKown, be allowed to defend after judgment, or at any 

"■"a within one year after notice thereof, and within seven yeara 

*"» in rendition, on such terms as may be just ; and_ir the defense 
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be EUCceBafuI, aadiiie judgment, or an; port thereof, haTebecncol 
lected or otherwise enforced, snch resdlnticn may Uxereapon h 
Comi)elled aa the court directs; Iml the tUle to prap&rts uHd vsit 
M<A judgment to a purcAoMf in good faith ahall itot bt thtrtti 
Reeled. And in all cases wht:re publication is made, (lie cc 
plaint niufit be fint filed, and tlie sammons, ae piibliahed, mxsita 
tbe time and place of such filing. 

S 133. (Ah ani'd in 1858.) Same aa g IBS, aa amended in II 
except tliut sub. 3 was amended so as to read as fbllows : 

3. Wbere be is not a resident of this Stale, but baa proptf 
Uierein, and tlic court has JmisdJctioD of tbe subject of tbe actio 

§ 135. (As ara'd in 1800.) WLere the person on whom the » 
vice of the summons is to te made caimot, after due diligenca, 
found within the State, and that fact appears hy afSdavit to ll 
Batisfaction of the court or ajudge thereof, or of tbe coimij judge i 
the county where tbe trial is to be had, and it in- tike mann 
■ppeaiB that a cause of action exists against the defendant, I 
respect to whom the serrico is to be made, or that he is a ptop 
party to an action relating to real property in this State, such con 
or judge may grant an order that tbe service bo made by the pnbl 
cation of a summons in eitlier of the following cases : 

1. Where the defendant is a foreign corporation, has propal 
frithin the State, or the caueo of action arose therein. 

3. Where the defendant, being a resident of this Stale, has deparb 
Qkerefrom, with intent to defraud hia creditors, or to avoid the ae 
Tice of a stuumous, or keeps himself concealed therein wlttt tl 
like intent. 

3. Where he is not a resident of this State, but has proper 
therein, and the court has' jurisdiction of the subject of the ac^ 

4. Where the subject of tbe action is real or personal proper^ 
this Stale, and the defendant has or clauns a lien or interest, acta 
or conUngent, therein, or the relief demanded consists whoUy ' 
partly in excluding the defendant from any inlereat or U 
therein. 

5. Where the action is for divorce, in the cases prescril)ed by la 
Tbe order must direct the publication to be made in two newsf 

peiB, to be designated, as most likely to give notice to the person 
be Herved, and for such length of time as may be deemed reisotuU 
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not less than once a week for six 'weeks. In case of publication, 
Uie conn oT judge must also direct a copy of tbe euinroona trad 
onplalut to be forthwith ctitposited in the post-office, directed to 
tbe pereon to be served, at his place of residence, unlesB it appear 
Owt anch residence is neither known to the party makmg the appH- 
uiion, nor can with reasunable diligence be nacert&ined by bim. 
fflien publication is ordered, personal service of a copy of the sum- 
Uotu and complaint out of the Stale is equivalent (o publication 
nd depodt in the post-office. 

The defendant against whom publication is ordered, or his repre- 
KDtatiTes, on application and sufBcieut cause shown, at any time 
More judgment, must be allowed to defend tlie action; and, except 
Is an action for divorce, the defendant against whom publicaUoo ia 
Mdered, or his repreaenlatives, may, in like manner, upon good 
Wse shown, be allowed to defend after judgment, or at any time 
Tilhin one year after notice thereof, and witiin seven years after 
iterendition.onsucb terms aa may be just; and if the defense be suc- 
ccBafol, and the judgment, or any part thereof, have been collected, 
Wotherwise enforced, such restitution may thereupon be compelled 
" the court directs ; but the title to property sold under such judg- 
"itat, to a purchaser in good faith, shall not be thereby affected. 
^a in oil cases where publication is made, the complaint must be 
Ilist filed and the summons, as published, must stale tbc time and place 
t* "Mh filing. 

-fn aelioTM for the firrecloaure of morfgagei on real estate, oiread^ in- 
^l^dei or fi^Teqfter lo be initiluled, ^ any party^ or pti/rtim,}ui'riing art^ 
"•towi in or lien vpm such Tnor^aged premiiei, are unknown to the 
'^^>>\tiff,a/ad thereaaenee 1^ iuehpart}/ or partiei ixmiwt, with reaaan- 
^iidgenee, be ascerlainedbg?i^,a7idsudifaetthoS be made bf appear 
*I^S^r>itlotheBouTt,or toajuetiee th^^,t/rtot?ieamnlsJndgeqftAe 
'^^''^viAere the bialitlobehad,»uch court, juiliee or eountffjudgerm^ 
f^f unorder that the mimmoTte beierjxd on such vnimown piKij/ or 
^^'^l^puiUshiTigtAetcme/iirgiameeix.oneeineaehvKektuixemr^, 
'>* At State paper and in a neic^aper printed in the eoanty inliere the 
J^Wiaow tUwUed,whichpii}iiimiio7t.ehaUbeeqaimleni toaperaonal 
*"*>« on giKh 'anknoicn party or parties. 

S IM. (Being § 115 of 1848.) Where the action is agamst several 
a^eodanla, any one of whom is actually served with the summons, 
"W plaintiff, instead of service of the summons, actually, or by . 



14732 




100 CODE OF PROCEDCBB. [§ 13*. 

pabUcation, on the others, as provided bf seotioiu 118 and \U nif 
fwoceed as follows : 

L Illheactioii ba agadnat several persona jointly indebWdiipoo* 
contract, he may proceed against the defendant Berved, in th« tme 
manner as at present, and with the like effect, unleae the court itudl 
otherwise direct 

3. In an action against defendanta severally liable, he may unond 
hU oompl^t, ot conree, by striking out the name of the other de- 
fendants, and may proceed against the defendants served. 

(Am'd in 1B49, 1651 and 1806.) 

g ISO. (As am'd in 1849.) 'Where the action is against tvmormn 
def^dnnte, and the aommons Is served on one or more, but not w 
tn of them, the plaintiff may proceed as ToIIowb: 

1. If the action be against several persons jointly indebted npa 
a contract, he may proceed a,^inst the defendant served b ih 
same manner na at present, and with the like effect, unless the com 
shall otherwise direct ; :>r 

8. In an action against defendants severally liable, he may pn 
eeed againM the defendant or defendanti termed in tht lama t 
tu \f ttteh defendant or d^endante were the only parties pr 
agatjitl. 

8. -^ oBthe defendant* }utM bwn lerced, judgment maj/ bt Iota 
againtt any or either of them eewraily, when the pl/tinliff vouid' 
entitUd to Judgment against suehd^endant or defcTidanti if the atM 
had been against them or any ofthtm alone. When an order thall'i 
made extending the time to animtr bej/cnd the lime for ahieh Ae oj 
pUeaUonfor the relief demanded in the complaint $?iaU hai 
luUeed, if the defendant ftiil to nniaer, the appHeatian for jvdgatl 
may ie made leithout farther notice. 

§ 138. (As am'd in 1851.) Where the action is against two o 
defendants, and the ammnons is served on one or more, bat not o 
«11 of them, the plaintiff may proceed as follows : 

1. If the action be against; defeadante jointly indebted upon CC 
tract, he may proceed againat the defendant served, unless the C<m 
otherwbe direct; and if he recover Judgment, it mag he enttn 
againtt all the defendants thiit jointly indebted, lofar only at that 
man ^ enforced againtt the Joint •property of all and the a^ 
property of the d^endante aerwd, and if they art eubject to « 
againit the pereani of the defendant! terned; or 
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t. ^ the action be agaiiut d^endanli letstraUy Itabh, he may pr^ 
end agaii^ the d^endanU lerted in lite name manner tu if they leen 
titmly de/endaiits. 

i If all tbe defendants have been served, Judgment may be takes 
•pituc any or either of them severally, when the plainllfi' would b* 
Qititled to judgment against such defendant or defendiLnta if Qtf 
HtiOD had been against them or any of them alone, 

gl36. (As am'd in 18041.) Where the action is against two or' 
>noie defendants, and tbe summons is s<!rred on one or more at 
^bea, but not on all of them, the plaintiff may proceed as follows : 

t If the action be against defendants jointly indebted upon con- 
Inct, he may proceed against the defendant served, unless the court 
"therwise direct; and, if lie recover judgment, it may be entered 
•^inat all the defendants (bus jointly indebted, ho fiir only as that 
ilDiijbe enforced against the joint property of all and the aepa- 
Hla property of tbe defendants served, and if tliey are subject Va 
west, against the persona of the defendants served ; or 

2i If the action be against defendants severally liable, he may 
poceed against the defendants served in the same manner as if 
Bl^were tbe only defendants. 

& If aU the defendanla have been served, judgment may be taken 
■tidnat any or either of tliem severally, when the plaintiff would be 
(Dthled to Judgment against such defendant or defendants if the 
WIni had been against them or any of them alone. 

4 ff lAemone of one er more partjitre ihall./or any eauie, have 
^KtUtedinanyMlion in tehich judgment ihaU have passed againtl 
^itfeiidant* named in the summon*, and sue/i omiaaiott ihali twt 
^Iwn pleaded in sucA action, the plainli^, in ease the judgment 
ftwim Oall remain umatiifled. may, by aetion,, reamer o/nichpart- 
""■ i^TiUety, vponproving hi* joint UobUity, notwiOulanding he moj/ 
"tlume been named in t/is original action; Imt the plaintiff ih^ have 
'"Waetion of only one judgment rendered for the tame cause of action. 

% 1S7. (Bemg g IIB of 1848.) In tbe cases mentioned In the 114th 
**Uoii, the service of the summons shall be deemed complete, at tho_ 
Wtontinn of the time prescribed by the order for publication. 

(Am'd in 1848.) . 

i 1ST. (Ah am'd in 18*9.) In tbe cases mentioned in section 186^ 
lie service of the summons shall be deemed complete, at the expir*- 
^'y of the time prescribed by the order for publication. 
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S}88. (BeinggUTof 1848.) Proof ci the serrice of the summons, 
and of the complaint or notice, if any, accompanying the same, 
sliall be as follows : 

1. If served by the sheriff, his certificate thereof ;> or, 

3. If by any other person, his affidayit thereof ; or, 

8. In case of publication, the affidavit of the printer, or his fore- 
man, or principal derk, showing the same; and an affidavit of a 
deposit of a copy of the smnmons in the post-office, if the same 
shall have been deposited ; or, 

4 The written admission of the defendant 

In case of actual service the certificate or affidavit shall state the 
time and place of the service. 

(Am'd in 1851.) 

§ 13§. (As am'd in 1851.) Proof of the service of the summons, 
and of the complaint or notice, if any, accompanying the same, 
mtMt be as follows : 

1. If served by the sheriff, his certificate thereof ; or, 

2. If l^y any other person, his affidavit thereof ; or, 

8. In case of publication, the affidavit of the printer, or his fore- 
man, or principal clerk, showing the same ; and an affidavit of a 
deposit of a copy of the sununons in the post-office, <i8 regtdredby 
law, if the same shall have been deposited ; or, 

4 The written admission of the defendant 

In case of service othertoise than hy pufMcation^ the certificate, 
affidavit, or admismny mrise state the time and place of the service. 

§ 189. (Added in 1849.) From the time of the service of the sum« 
mons in a civil action, or the allowance of a provisional remedy, 
the court shall be deemed to have acquired jurisdiction, and to have 
control of all the subsequent proceedings. 

(Am*d m 1851.) 

» 

§ 139. (As am'd in 1851.) From the time of the service of the 
sunmions in a civil action, or the allowance of a provisional remedy, 
the court is deemed to have acquired jurisdiction, and to have con- 
trol of all the subsequent proceedings. A wluntarp appearance €fa 
dffeTidam^ is equivalent to peraonal service of the eummona upon km. 
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Of the PUadinga in Civil Action*. 
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CHAPTER I. 



Gectxo^ 140. Forms oT plcadioe inconeistGDl with Ihia act nbaliehed. 
HI. First pleading to be complslnt. 

§ ^40, (Being g 118 oE 1848.) All the fornis of pleading heretofore 
existSijg ara abolished ; and hereafter the forms of pleading in civil 
actioiiB^ and the rules by wiiich the HUfflciency of the piesdings ia 
*** ^® detenniued, shall be those which are prescribed by this act. 

(■*-»ii'd in 1849 and 1852.) 

S ^40. (Ab am'd in 1848.) All the forma of pleadbg heretofore 
^sistijig^ ineonsiKltnt with the promeiotit of this act, are abolished; 
*"" ItereaftJir the fomis of pleading In civil BctionH, in courts of 
''^''**>^, and the rules by which the sufficiency of the pleadings is to 
^ 'determined, are modified as prescribed by this act 

§ Ho. (Aa am'd in 18-^2.) All the forms of pleadhig heretajbrt 

"^^'ng are abolished ; and hereafter, the forms of pleading in civil 

^'''ioiig^ in courts of record, and the rules by which tho Hufflcieocy 

1*e pleadings is to he determined, are Owae prescribed by this act. 

S *41. (Being g 119 Ot 1848.) The first pleading on tie partot 
'^^ plaintiff is the complaint. bh 

% Iti. (Being g 120 of 1848.) The complaint shall contain : |B 
^- The title of the canse, specifying the name of the comt lb 
'voich the action is bronght, the name ot the county in which 
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the plaiDtiff desirM the UiEil to be had, and tlie nameB of Uie parliea 
to the action, plaintiff and defeudaat. 

3. A Blatement of the facta constituting tlio canae of action, in 
ordlnaiy and concise language, without repetition, and in sucli 
manner as lo enable a pereon of common underatanding to Imow 
What is intended. 

8. A demand of tlie relief to wMch the plaintiff Bupposes himself 
entiUed. If the recovciy of money I>e demanded, the amount 
thereof shall be Blaled. 

(Am'd in 1B5I.) 

g 143. (As am'd in 1851.) The complaint shall contain : 

1. The UUo of the cause, specifying the name of the court in 
which the action is brought, the name of the cotmly In which tbe 
plaintiff desires the tdal to be liad, and the names of the parties to 
the action, plaintiff and defendant 

2. A plain and condie ttatement of the fact» emutHuHns a caum i^ 
action leilhout wnTueeamry r^tetilwn. 

8. A demand i^ the relief to which the plaintiff supposes IiinisetC 
entitled. If the recovery of money be demanded, the amouaX 
thereof shall be stated. 



CHAPTER n. 

The Dmnurrer. 



[ 148. DefendBEt to demnr or aniver. 
m. When the def enaanl nay demur. 
14S. Demonvr maet cpedfy Rroands of oblecHoa 
116. How to proceed ft complalnl be amended. 
14T, Oblecllon not appearing on complaint may be taken by 
148. Objection, wben deemed wafred. 



4 

cdmpiaiDt. 



g 143. (Being § 121 of 1848.) The only pleading < 
the defendant is, either a demurrer or an answer. It i 
within twenty days after eerviea of the copy of the c 



implaint. 



g 144. (Being g 132 of 1848.) The defendant may demur to tf»^ 

complaint, when it shall appear upon the face thereof, either : 
1. That the court has no jurisdiction of the person of the defent^' 

•nt, or the sul^ject of the action ; or, 
S. That the plaindff has not legal capacity to sue ; or. 
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n pending between the si 






3. Thut there is another u 

4 Thfti there is a defect of parties, plaintiff or defendantj 
B. That several causes of action have been improperly united ; or, 
fl. That the complaint does not atate facts sulHcieot to constitute 
le of action, 

S 140. (Being g 133 of 1848.) The demurrer shall distinctly specify 
>h« groands of objeclion to the complaiut Unless it do so, it may 
be disregarded. 

(Am'd in 1848.) 

8 148. (As am'd In 1&49.) The denHirrer shall distinctly specify 
lie gronnda of objection to the complaint. Unless It do so, it may 
K disregarded. It may be taken to the wliole eomplaiTit, or lo any of 
yed cautea of actum gtated tJierein. 

I §146. (Being % 125 of 1848.) If the complaint be amended, a 
I topy liereof must be served on the defendant, who must answer it 
**tliin twenty days, or the plaintiff, upon filing with the clerk an 
■ffldavit of the service, and of tlie defendant's omission, may pro- 
'^^^ to obtain judgment, a^ prorided by section 203 ; but, where 
*" spplieation lo the court for judgment is necessary, eight daya' 
*"'tl« Ujereof irntst bo given to the dffendant. 
(Am'd in 1849.) 

§ 146. (As ara'd In 1849.) If the complaint be amended, a copy 
'oereot must be served on the defendant, who must answer it 
Within twenty days, or the plaintiff, upon filing with the clerk, on 
Pfoofof the serviee, and of the defendant's omission, may proceed 
obtain judgment, aa provided liy neetion 246 ; but, where an 
application to the court for judgment ia neceaaacy, eight days 
^"^lice thereof must be given Vo the defendant. 

§ 147. (Being g 136 of 1848.) Wlien any of the matters enumerated 
"^ Section 122 do not appear upon tie face of the complaint, the ob- 
J'^ion may be taken by answer. 

(Am'd m 1849.) 

§ I4T. (As am'd in 1849.) When any of the matteTH ennmer- 

't^d in ieftitin 144 do not appear upon the fitce of the complaint, 
"^f olijpi'Iion may be taken by answer. 
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§ 14a (Being % 127 of 1848.) If no such objectioii be taken, 
either by demurrer or answer, the defendant shall be deemed t« 
baye waiyed the same, excepting only the objection to the Jurisdic- 
tion of the coort over the subject of the action ; and tlie objectioii 
that the complaint does not state fitcts snfflcimt to constitute a 
cause of action. 

(Am*d in 1849.) 

§ 14§. (As am*d in 1849.) If no such objection be taken, eithet 
by demurrer or answer, the defendant shall be deemed to have 
waiyed the same, excepting only the objection to the Jurisdiction oC 
the court, and the objection ttiat the complaint does not state f act£ 
sufficient to constitute a cause of action 



CHAPTER m. 

The Annoer. 

SionoN 140. Answer ; what to eontain. 

160. May set forth as many grounds ot defense as exists. 

161. Demorrer as to some causes of action, and answer as to others. 
IfiS. Sham defenses to be stricken out 

§ 149. (Being § 128 of 1848.) The answer of the defendant shal 
contain : 

1. In respect to each allegation of the complaint controyerted b; 
the defendant, a specific denial thereof, or of any knowledge thereo 
sufficient to form a belief 

2. A statement of any new matter constituting a defense, in ordi 
nary and concise language, without repetition, and in such a manne 
as to enable a person of conunon understanding to know what i 
intended. 

(Am*d in 1849, 1851 and 1852.) 

§ 149. (As am*d in 1849.) The answer of the defendant shal 
contain: 

1. In respect to each allegation of the complaint controyerted b] 
the defendant, a general or specific denial thereof, or a denial thereq) 
aeeording to his mformaUon and beUtf^ or of any knowledge .thereo 
suffldent to form a belief. 

a. Same as hi 1848. 



i 
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g 149. (Ae iun'd is 1B51.) The answer of tbe defeudout m^l 
contain : 

1. A spedjle denial of eacit malerial allegation of the complaint 
oontroverleti by tlie defendant, according to bis Icoowledge, inf onnar 
tion or belief, or of any knowledge or ir\farmaUon thereof Buf- 
fictent to form a belief. 

2. A plain and concise statement of any new matter conatltuting 
A defence or «e(-oJf, without unnecessaiy repetition. 

g 14B. (As am'd in 18S2.) The answer of the defendant must 
«3<intaiQ: 

1. A general or specidc denial of each material allegation of tlie 
<»omplaint controverted by the defendant, or of any knowledge or 
i^iformation Ibereof aufflcient to form a belief 

3. A statement of any new matter constituting a defence w 
irdinary and concise language, without repetition. 

§ ISO. (Being § 139 of 1848.) The defendant may set forth in hifl 
r BB many grounds of defence as he shall have. They shall 
~*;:»e aeparai«ly staled, and Tnay refer to the causes of action which 
"^^"hey are intended to answer, in any manner by which they may lie 

rtelligibly diBtinguished. 
(Am'd m 1849 and 18S3,) 
1 150. (As am'd in 1849.) The defendant may set forth by answer, 
iVs many dtfeneet as he sliall have. They shall eaijh. be separately 
stated, and refer to the causes of action which they are intended 
~\!i answer, In any manner by wliich they may be intelligibly 
v^difitdnguiahed. 



I 



g ISO. (Ab am d in 1853.) The emnUnsMm mention^ in 1^ latt 
,4wAim mutt he one exMng in fa/nor of a d^endant and agaiiut a 
'plaintiff, betiMen whom a seeenUjv^ment might be had in t?ie aetian, 
and arimng out of one of the foUming eauses of action ; 

1. A MUM af action anting o%a of the eontrad or tTon^aetion set 
fvrth in the emnptaint a* the foundation of the pUantiff'i dawn, or 
OmmMed toith the tui^eet of the action. 

3. In an action ariting on cordToet, any other enute of action anting 
fi>o on amtraat, and enMing at the eommeneement of the action. 
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The defen^ttnl may set forth by answer aa many defenses one 
toanierelaim* aa he may have, vahellter they be mcA a» AoM baef: 
htrtti^ere denoatinaUd legal or tqtattMe, or both. They m^mt each 
be Reparatelj BUt«d, imd refer to Ute cauMS of actioii whict 
they are inlended to answer, in such manner that Xi\ej may Ik 
mtdtigibly distingulehed. 

g lAl, (Added in 1840.) The defendant may demuc to one oi 
more of several causes of actios stated in the complaint, and anawci 
the residue. 

g 153. (Added in 1849.) Bham answers and defences may be 
gtricken ont on motion. 
(Am'd in 1851.) 

g 159. (As am'd in 1851.) Sham and invlevant answers and 
defenses may be stricken oat on motion and upon nidi term* at tht 
eovrt may in their discretion impose. 



OHAPTEH 17. 

Tht Reply. 



Bsonon SS. BgilT. when to be pnt tn, j 



forjndgm™ 



roK^^H 



§ 153. (Being 1 131 of 1848.) When the answer shall contain new 
matter, the plaintiff may, within twenty days, reply to it, denying 
particularly eacii allegation controverted by him, or any knowledge 
thereof Bufflcient to form a belief; and he may allege, in ordhiaiy 
and concise language, without repetition, and in Buch a manner as 
to enable a person of common imderstanding to know what is 
intended, any new matter, not inconaislent witli the complaint, in 
avoidance of the answer. 

(AmM in i 849, IB51, 1853, 1855, 1857 and 1860,) 

1 153. (As am'd ui 1849.) When the answer shall contain new 
matter, the plaintiff may, within twenty days, reply to it, denying, 
generally or particularly each allegation controverted by him, or any 
knowledge er infwmoMon thereof sufficient to forma belief; and 
he may all(^, in ordinary and concise language, without repelitlon. 
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and in such a manner as to mable a person of common understand- 
ing to know what Is intended, any new matter, not inconsistent with 
the complaint, in avoidance of th-e answer; or cf any dtfenta ttt up 
ftwvfn/ or he moff demur to the tame f<^ intuj^denq/, lUUing in hit 
dMnunw the gnrundi iKmttf ; and the plaintiff may demur to one 9r 
more of levmvil dtfentei letvpinffie aneieer, and rep^ to &e ntidtte. 

§ 153, (As am'd in 1851,) When the answer confajns new matter, 
cowOUvMng dt^enee or set-og^ the plaintiff may, wiUiin twenty dajB, 
i^lj to luth neie mailer, denying gpedJiaiRy each allegation contro- 
'verted by him, aecordinc to hit knotcledgt^ information or belief, or 
any knowledge or information thereof atifflclent to form a belief; 
^nd he may allege, in a plain and eondae manner, WiMou( unneeet- 
•mary repetition, any new matter, not inconaiatent wilh the complaint, 
^ioTistituliJig a defence to tueh twis matter in the anmeer; or he may 
'V^emiir to the aame for insufficiency, stating m his demurrer the 
.^rounds thereof ; and the plaintiff may demnr to one or more of 
^aevcral defenses and eet-off set np m the answer, and reply to the 
^S^due. 

1 153. (As am'd in 1853.) When the answer contains new matter 
^constitnting a counierdaim, the plamtiff may, withm twenty days, 
^»eply to Buch new matter, denying gerieraUy or specifically each alle. 
.^tlon cwitroYErted \ij Mm, or any knowledge or information 
""^hereof suffldent to form a belief; and be may allege, m ordinary 
~ Uinffuage, without repetition, any now matter, not incon- 

Itent with the complaint, constituting a defense to snch new mat- 
in the answer ; or he may demur to the same for insufficiency, 
Mating- in his demtirrer the grounds thereof ; and the plaintiff may 
demnr to one or more of sereral counterelaimt set up in the answer, 
and reply to the residue. 






1 158. (As am'd in IB55.) When the ant 
constituting a counterclaim, the plaintiff may, within twenty days, 
reply to Bnch new matter, denying generally or apecifically each 
■llegstion controverted by liim, or any knowledge or information 
Uiereof aufflcient to form a belief; and be may allege, in ordinary 
nd concise language, any new matter, not inconsistent with the 
complaint, constituting a defense to such new matter la the answer ; 
f may, in all cases, demur to the answer for insuffl- 
10 



tM CODR OF PEOCBDURK, [g§ 153, 134, 

dencf, Btating in Iub d'^miurer the grounds thereof ; snd ihe plaintiff 
may demur lo one or more of sereral defentet or counterctBima set 
up Id tbe answer, and reply lo Ihe residue ef (he emtnterdaimg. 



I 
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§ 1G3. (As am'd in 1S57.) Wlien the answer contains new matter 
constituting a counterclaim, the plaintifl' may, within twenty days, 
reply to euch new matter, denying generally or Bpeciflcally eneh 
allegation controverted by him, or any knowledge or information 
thereof sufficient to form a belief; and be may allege, in ordinaiy 
and concise language, vi&hcut repet^iim, any new matter, not incon- 
Biatent with the complaint, constituting a deftose to such new mat- 
ter in the answer ; and the plaintiff may, In all cases, demur to an 
KoBwer etmtahUTii; n*w matter, wfiere,upiniiC» face, it doe» not egji»tiCute 
a wunfertlajm or defeiue; and the plaintiff may demur to one or 
more of nuA defenses or counterclaims, and reply to the residne 
of the counterclaims. 

g 153. (As am'd in 1860.) When the answer contains new matter 

constituting a counlerclaim, the plaintiff may, within twen^ days, 
reply lo such new matter, denying generally or specifically each 
allegation controverted by him, or any knowledge or information 
thereof sufficient to form a belief; and he may allege, in ordinaiy 
and concise language, without repetition, any new matter, not incon- 
ustent wiUi the complaint, constituting a defense to such new mat- 
ter in the onawerj and Ihe plaintiff may, in all cases, demur lo an 
answer containing new matter, where, upon its face, it does not 
constitute a counterclaim or defense; and the plaintiff may demor 
to one or more of such defenses or counterclaims, and reply to Ota 
residue of the counterclaims. 

And in oifi^ Mse», tchen an answer eontains nmn matter oojuiittdiiig 
a d^fbnie by Kay of aDoidaTiee, the court may, I'n itt diterefioTi, on tAe 
■Sjiwi, require a re^y to nidi nfflo m(Mer; and in &at 
the rtjily skaU, he rabjeet lo the tame rvkt aa a reply to a ctmnfer- 

% 154. (Added In 184!).) If the answer contain a Btateraent of new 
mattor constituting a defence, and the plaintiff fail to reply or demur 
thereto within Ibe time prescribed by law, the defendant may more, 
on a notice of not less than ten days, for such judgment aa he ia 
entitled to upon such statement ; and, if the caae require it, a writ 
of inquiry of damages may be issned. 

(Am'd m 1803.) 
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g 194. (As om'd in 18G3.) If the Einswcr eonlain a Blalement of 
new matter constituting a eounterdaim, and tlie plaintiff fail to 
reply or demur thereto within the time prescribed by law, the 
defendant may move, on a notice of not less than ten days, for such 
judgment ns he is entitled to upon such statement, and, if the case 
require it, a writ of inquiry of damages niay be issued. 

g 155. (Added in 1840.) If a reply of the plaintiff to any defenee 

wt op by the answer of the defendant be inaufflcient, the defendant 
DUy demur thereto, and shall state the grounds thereof. 

CHAPTER V. ^^H 

rOeneral Rvks of Pleading. ^^^^| 

IDS. No pleading bnt complaitit. answer, reply and demnrren. ^^^^| 

m. VertOcatlon of plaBdInaa. .^^^H 

1G8. How to sUCe an account In pleading, ^^H 

ue. Ploadingi U> be liberally conatraed. 4^^^H 

ISO. IirelevBiit or rediuidint mit-ler lo be strldceu oat. ^^^^H 

ISl. Judgments, how to be pleaded. ^^^H 

Hi. OcBwitloiu preeedent, how lo be pleaded. . ^^^H 

lea. FriTita Btatutes. how \o be pleaded. ^^^^H 

Mi Ubel and slander, how statod ia complaint. :: I 
IBS. Answer In snch cssee. 
187. WliHt canecifl o[ sctlDD may be joined In the rwna action. 
lea AllegsCion not denied, when to be deemed true, 

{% 183 of 1848.— Omitted in 18S1. No other pleading shall be al- ' 
'l»ed than the complaint, demurrer, answer and reply.) 

g 156. (Being § 133 of 1848.) Every pleading must be subacribed 
bj the party, or his atlomey; and the complaint, answer and 
reply must be verified by the party, his agent or attorney, to the 
effect that he believes It to be true. But the verification may be 
omitted, when the party would be privileged from testiiying as a 
witness, to the same matter, and no pleading, verified as herein 
required, Bball be used in a criminnl prosecution against the party, 
ag proof of A fact admitted or alleged in sncU pleading. 
^■^Am'd in 1849 and 1851.) 

^Hf-lSe. (As am'd in 184t), being § 157 of that year.) Every plead- 

^^?lg in a amrt of record must be subscribed by the party or hii 

attorney : anil, when any pleading in a case sfuiU bcs&rified bffaffldatitt. 
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iH»vh»equent pUadiitgi, except demurren, thaU b« teri/Udalto; and, 
At aH eaau of Ihe tieri^ioa/itra of a pleading, da affldaxit of th» part^ 
AaH xtaU thai the lama tt tntt of kit eon knmiiedge, ezrept atta Ou 
molten \ekieA are therein dated on hii %i\f</rfiiatiim andbeCi^, atidaitt 
(AoM maltart that A« beHetu it lobe true; and, vhere a pUading it 
verified, it thaU be by the affidimt of the party, uniess he be n6«n/ from 
th4 amnty where the attorney rendee, or from nme caiue unable to verify 
it^orlAe facte are mlAin the knowledge of hie aitomay, or oiker prnton 
tmifying the tame. When (Ae Reading ie verified by the attorney, or 
attff other permm accept the party, he ehaU eet firOi in the ajfidamt Me 
kruMeledge, or the gTov.nSM of hie bdief, on the eubjeel, and Vie rea»/ni 
vAy it it not made by the party. 

When a eorporaHon it a party, the verification may be made by 
any ojfcw thereof; and tehen the State, or any qfieer thereof in U» 
behaff, it a party, the verification may he made by any perion 
aequainted aith the fade, eint^pt (hat in octioat promcated By lAt 
attorney-general irt behalf of the State, for Hie recovery of real prop- 
erty, the pleadiTiffa need not be verified. 

§ 156. (As am'd in 1951.) Erery pleading in a court of record 

muBt be eubscribed hy the party or bis attomej; and, ahen ar^ 
piea^ns ia verified, enery »iibaegii,ent pleading, gmtipt a flem,urreT, 
mutt be verified ako. 

^ % ISr. (Added in 1851.) The Terification must be to the eflbct 
fliat the same ia true to tbo knowledge of tlio person making it, 
except BS to those matters stated on information and belief, and 
as to Uiose matters he belierea it to be true, and must bi by 
the affidavit of the party ; or, if there be several parties 
united in interest, and pleading together, by one at least of 
sach parties acquainted with the facts, if such party be within 
tbe county where the attorney resides, and capable of making 
the affidavit. The affidavit may also be made by tbe agent or 
attorney, if the action or defense be founded upon a written instro- 
ment for the payment of money only, and such inslrument be in the 
possession of tbe agent or attorney, or if all the material allegations 
of the pleading be within tbe personal knowledge of the agent or 
attorney. W'hen the pleading ia verified by any other person than 
the party, he shaU set forth in IJie affidavit his knowledge, or the 
grounds of bis belief, on the subject, and the reasons why s noit it 
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B^ Made tsj the patty. When a corporation is a party, the verification 

Oxny be made by any officer thereof; and wlieo the State, or any 

oS<xr thereof in ils behalf, is a party, the verification may be made 

by any person acquainted with the facia. The veriflcation may be 

*>t]utted when an admission of tlie truth of the allegation might Bub- 

J^K!t the party to prosecntion for felony. And no pleading can be 

"Vised in a criminal prosecution against the party ua proof of a fact 

^i-4mitted or alleged in such p' 



- (§184 of 1848.— Omitted hi 1 
%%.or matters of which judicial i 
X^leading.) 

g 158. (Being g 135 of 1848.) It shall not be necesBary for ft 
'^EMitY to set forth in a pleading the ilema of an account thertin 
^^kUeged, where they exceed twenty in number; but ho shall deliver 
'V^ the adverse party, within ten days after a demand thereof, in 
^^omting, a copy of the account, verified by hia own oath, or that of 
^•ais agent or attorney, to the effect that he believes it to be true, 
^Dr be precluded from giving evidence thereof. 
(Am'd In 1849 and 1851.) 



g 158. (Ab am'd in 1849.) It shall be necessary for a party Vt 
^set forth in a pleading the items of an account therein alleged, 
~fcut he shall deliver to the adverse party, within ten days after a 
demand thereof, in writing, a copy of the account, verified by 
Ilia own oath, or that of hia agent or attorney, to the effect that 
Tie believes it to be true, or be precluded from giving evidence 
thereof. The eaurt, or a jiufee thereof, or a oounly judge, may order 
pariieular biU. 



I 



afarliufr or more 

g 19§. (As am'd in 1851.) Ic shall not be necessary for a par^ 
to set forth in a pleading, the items of an accomit therein alleged, 
but he HhaJl deliver to the adverse party, wilhln ten days after a 
demand thereof, in wrifing, a copy of the account, which, if the 
pleading is verified, must be verified by his own oath, or that of 
his agent or attorney, if within the personal knowledge of such 
agent or attorney, to the effect that be believes it to be true, or 
be precluded from giving evidence thereof. The court, or a judge 
thereof, or a county judge, may order a thrther aseotrntf viken tha 
10* 



F 

^M me ielirm-ed u d^ecHse, and the court mas, i'^ "^ eaget, onier a 
^P iff partieuiarg of the eUtim of aiher partg to be famiilied. 
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g 159. (Being g 138 o( 1848.) In the conBtmction of a pleading, 
Tor the purpose of determinuig iis effect, iu allegation aliall be 
liberally constnied, with a view lo substantial Justice between the 
partios. 

% ISO. (Being g 187 of 1848.) If irrelevant or redundant matter 
be inserted in a pleading, il may bo slricken out, on n ' 
any person aggrieved thereby. 

(Am'd in 1840.) 



Inserted in a pleading, il may be Btricken ont on motion 
person aggrieved thereby. And, lehen the aHegatianx of a i 
nth? *t inAA^nitA ttr 9titjvr//iiji thnt th£ dta^lk luitvre nf ih^ fJi 

I 



I 



g 189. (As am'd in 1849.) If irrelevant or redundant matf^D 

Inserted in a pleading, il may be stricken ont on motion of any 
person aggrieved thereby. And, lehen the aHegatianx of a plsadiiig 
iE> indefinite or uncertain thai the preeiie Tiature of the charge or 
ideate itrwtt apparent, Oie court tna^ require the pleading to be made 
definite and certain, by amendinent. 

g 161. {Being § 138 of 1848.) In pleading a Judgment, or olher 
determination of a court, or officer of special jurisdiction, it shall 
not be necessary to state the ^ta conferring jurisdiction, but such 
Judgment or determination may be stated to have been duly given. 
or made. If such allegation bo controverted, the party pleading 
shall be botmd to establish, on the trial, the &cls conferring 
jurisdiction. 



g 162. (Being §139 of 1848.) In pleading the perfon 
ditions precedent in a contract, it shall not be necessary to state 
the facts sliowing snch performance ; but it may bo stated, gen- 
erally, that the party duly performed all the conditions on his part; 
and, if Bucli allegation be controverisd, the party pleading shall be 
bound to establish, on the trial, the tacts showing such performance. 

(Am'd m 1851.) 

I 168. (As am'd m 1851,) In pleading the performance of con- 
ditions precedent in a contract, it shall not t>e necessary lo state the 
facte ahowing such performance; but it maybe stated generally 
tliat the party duly performed all the conditions on his part; and, if 
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Boch allegation be controverted, the party pleading slmll be bound 
to eslablish on tbo trial Oie facu obowiog such parfomiance. la 
01 aetion or defenae founded upon an inntruineaC for Uie piiffiiwai <^ 
metieg oiiy^U thcMbe mffieima for a jiaHj/ to give a copy of the it- 
Wi^ and to tlale that that u due to him thereon from the adtei 
P^ a tpedfed sum which he elaimi. 

% 163, (Being g 140 of 184S.) In pleading a private statate, or a, 
right derived there&om, it ahall be aufScient to rclcr to such atatuU 
^ ite title and tbe day of its passage, and the court Hhall thereupon 
t*te jndicial notice thereof. 

g 164. (Being § 141 of 1848.) In an acUon for libel or slander, it 
*Wl not be necessary lo slate in lie complaint any estrinsic facts, 
for the purpose of showing the application to [he plaiuliff of the 
tomatory matter out of which the cause of action arose; but it 
^hall be sufOcient to state, generally, that the same was published or 
spoken concerning the plaintiff, and if auch allegatii 
''i^rted, the plaintilT sliall be bound to establish, on trial, that it 
M published or spoken. 

§ 165. (Being g 142 of 1848.) In the actions mentioned in the last 
"ttion, the defendant may, in his answer, allege both the truth of 
•iifl matter charged as defamatory, and any mitigating circum- 
"SDies, legally admissible in evidence, to reduce the amount of 
dBmagea; and, whether he prove the justification or not, lie may 
^'e ia evidence the mitigating circumstances. 

(Am'd in 1849.) 



-^ 






165, (As am'd in 1849.) In tlie actions mentioned in the last 
the defendant may, m his answer, allege both the truth of 
tter charged as defamatory, and any mitigating circum- 
stances, to reduce the amount of damages ; and, whether he prove 
'^^ jnatiflcation or not, he may give in evidence the mitigating 
ciitnmstances. 

§ 166. (Added in 1849.) In action to recover the possession of 
property distrained doing damage, an answer that the defendant, 
ot person by whose command he a.cted, was lawflilly possessed of 
the real proper^ upon wliich ibe distress was made, and that tha 



r 
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property dbtmiiKvd was at tbe time doing damage thereon, shall be 
good, without setting forth the title to auch real properly. 

^167. (Being §143 of 1848.) The plaintiff mn^ unite ureralcauKfl 
<d action hi the eame complaint, where they &U arlae out of 

1. Contract, express or implied ; or 

2. Iijories by force to person or property ; or 
■8. Injuries without force, to person or property j or 
'4. Ii^uries to character; or 

6, Claims to recorer real properly, with or without damages for 
the withholding thereof ; or 

6. Claims to recover pereonal property, with or without damages 
for the withholding thereof; or 

1. Claims ag^nst a tmstee, by virtue of a coatract, or by operatioit 

But the caoses of action, so nnited, muat al! belong to one only of 
these classes, and muat equally affect all the parties to the action, 
and not require different plaMS of trial. 

(Am'd in 184fl, 1853 and 1863.) 

g 107. (As am'd in 1846.) The plaintiff may unite several causea 
of action in the same complaint, where they all arise oiit tA 

J. Contract, express or implied; or 
-a. Injuries wWAoj-wSAouf force to the periOTty ot 

6. Injuriee wifA or without force to property ; or 

4 Injuriee to character; or 

6, Claims to recover real property, with or without damages fbr 
withholding thereof, ajwi the reiU» and profit of t/ie game; or 

6. Claims to recover personal property, with or without damages 
for the withholding thereof; or 

. T. Claims against a trustee, by virtue of a contract, or by opera- 
tion of Jaw. 

But the causes of action, so united, must all belong to one only 
of these classes, and must affect all the parties to the action, and 
not require different places of trial, and must be mparaldy ilated. 

§ 1ST. (As am'd m 18S2.) The plaintiff may unite in the same 
compl^nt several causes of action, whether llKg be gitiA <u bane been 
h^vlqfore dettomiTioted legal or equilaile, or both, where they all ariso 
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1. Tht tame trantaeUm, or tmnmcHmt eonneeted viilJi Iht »amt 
•Ti§«( of aedon ; 

2. Contract, eipresa or Implied j or 

S. Injuries, with or without force, lo per«in and pivperii/, or 
either; or 

t lojuries to character; or 

5. Claims to recoTer real property, with or without damages for 
"^riihholding thereof, and the rents and proflia of Ihc same ; or 

6. Claims to recover personal property, with or without damages 
*or the withholding thereof; or 

T. Claims against a trustee, by virtue of a contract, or hy opem- 
*»!! of law. 

But the causes of action, go united, must all belong to one of 
Wiese classes, and must affect all the lanieE lo the action, and not 
different places of trial, aud must be sciiainlely stntcd. 






g 167. (As Rin'd in ISOS.} The plaiiitllT mny imilc ia the same 
*^likplaint several caiiscB of action, whether they he such ns have 
••^eii heretofore denominated lcga.1 or cquilabic, ot both, where tlicy 
*ll arise out of 

1. Tlie Slime tratisncllon, or Iransnctioiis connected wllli the same 
^^bject of action ; 

3. Contract, express or iuiplied ; or 

a. Injuries with or wilhout force, lo pci'son and property, or 
^ther; or 

C Injuries to chnniclei': or . 

6. Claims Ui rccfH'cr ren! properly, with or wilhout damages for 
'^ilbbolding thereof, nnd the rcnls nnd profits of Ibc same ; or 

8. Claims to recover personal projierty, with or without damn^ 
for tbewKhlioliliitj; llicrenf; or 

7. Claims against a Inislce, by viitiic of a contract, or hy opera- 
tion of law. 

But the causes ot action, so iinilcd, must all belong to one of 
those classes, and, «wp» in neliom far Oie forecUauit of in^rtgaga 
must aOect nit tlic parlies lo Ihc action, nnd not rcqiiin: different 
placea of trial, and must be sei>arately stntcd. 

In aetion» to fDredoie mortgi^/of, tlie court tJiall hate povxr lo ad- 
Jvdge and direei Ihe paymmi, by the mortgagor, of aAy re»idue <4 lAe 
iMT^aee dAt thtd mag rvtnain nnaaliified qfler a tale qf tha mortgaged 
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premi9e$y in case$ in which the mortgoffor shaU be perstmaUy liable for 
the debt secured by such mortgage ;- and if the mortgage debt be secured 
by the covenant or oibUgation of any person other than the mortgagor ^ 
tAtf plaintiff may make such person a party to the action, and the 
court may a^udge payment of the residue of such debt remmmng 
unsatisfied after a sale of the mortgaged premises agaisnt such other 
person, and may enforce such judgment asinother eases, 

% 108. (Being § 144 of 1848.) Eveiy material all^ation of the 
complaint, not specifially controverted by the answer, as prescribed 
in section 1^ ; and every material allegation of new matter in the 
answer, not specifically controverted by the reply, as prescribed in 
section 131, shall, for the purposes of the action, be taken as true. 
But the allegation of new matter in a Teply shall not in any respect 
conclude the defendant, who may on the trial avail himself of any 
valid objection to its sufficiency, or may countervail it by proofs, 
either in' direct denial or by way of avoidance. 

Am'd m 1849 and 1852.) 

§ 168. (As am*d in 1849.) Every material all^ation of the com- 
plaint not specifically controverted by the answer, as prescribed in 
section 149 ; and every material allegation of new matter in the 
answer, not specifically controverted by the reply, as prescribed in 
section 153, shall, for the purposes of the action, be taken as true. 
But the allegation x)f new matter in a reply shall not in any respect 
conclude the defendant, who may, on the trial, countervail it by 
proofs, either in direct denial or by way of avoidance. 

§ 16S, (As am'd in 1852.) Every material allegation of the com- 
plaint, not controverted by the answer, as prescribed in section 149 ; 
and every material allegation of new matter in the answer, consti- 
tuting a counterclaim, not controverted by the reply, as prescribed 
in section 153, shall, for thepurposes of the action, be taken as true. 
But the allegation of new matter in the answer, not rdaUng to a 
counterclaim, or of new matter in a reply, is to be deemed controverted 
by the adverse party as upon a direct denioTor advoidanee, as the case 
may require. 
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CHAPTER VI. 

n Pleading, and Amendmentl. 



lis. Ameodme 

ITS. Amaodm^na dj tne coarc. 

TO. Amendnieill aftsr demnrrer. 

1^ BDlDg a pBrt; br ■ flctlllaiw juaac. nhea allowed. 

ITS. No error or deteet to be regarded, unleia it ■ffect BnbataBl 

ITT. Bnppletaentiil complaint, aiLener and rcpl;. 



^P i 169. (Being § 145 of 1848.) So Tariance between the allegation 
"1 » pleading and the proof shall be deemed material, unless it have 
■"^uMr misled tUe adverse party, to hia prejudice, in maintaining 
•lis acOon or defense, upon the merits. Whenever it ehall be 
■I'^ged that a party has been so misled, that fact ahall be proved to 
^^ Mtlafactioii of lie coort, by aflSdavit showing in what reapect 
lie lias been misled ; and thereupon the court may order the plead- 
% Id be amended, upon auch terms as shall be just. 
(Am'd m 1840.) 

§ 169. (As am'd in 1849.) No variance between the allegation 
■"* pleading and the proof ahall be deemed material, imless it have 
*<^'ually misled the adverae party, to liia prejudice, in maintaining 
"Js action or defense, upon the merits. Whenever it ahall be alleged 
"'at a party has been so mLiled, that fact shall be proved to the 
^tialaction of the court, and in what respect he has been misled ; 
I'd thereupon the court may order the pleading lo be amended, 
Opon such terms as shall be just. 

§ ITO, (Being § 146 of 1848.) Where the variance is not mate- 
"ti, as provided in the last section, Oie conrt may direct the fact to 
« found according to the evidence, or may order an immediate 
amendment, without costs. 

§ 171. {Being § 147 of 1848.) Where, Hbwever, the allegation of 
Uie cause of action or defense to which the proof is directed ia un- 
proved, not in some particular or particulars only, but in ila entire 
« and meaning, it shall not be deemed a c: 
It two sections, but a failure of proof. 



I 
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1 172. (Being § 148 of 1S48,> Any pleading may be amended by 
the party, of course, without coats, and willioiit prejudice to tbe 
proceedings already had, at any time before the period for answer- 
ing it shall expire. In audi case, a copy of the amended pleading 
Bhall be served on the adverse party. 

(Aju'd in 1B49, 18S1 and 185«.} 

§ 172. [As am'd in 1849.) Any pleading may be onee amended by 
the party, of course, without coals, and wiibont prejudice to the 
proceedings already had, at any time before the period for answer- 
ing it shall expire, er within (teenl^ days rafter the answer to sudi 
pUading »halt ba lermd. In such case, a, copy of the amended 
pleading sball be served on the adverse parly. 

g 172. (As am'd In 1851.) Any pleading may be once am^ided by 
the party, of course, without coats, and witbont prejudice to the 
proceedings already had, at any time before the period for answer- 
ing it expires ; or it can be to ainemied at any time within twenty 
days after the service of the answer, or denwrrtr to snch pleading, 
vn&n it be made la appear to the court that it wm done for the 
parpoees qf dday, and the plaintiff or defendant io»S therebg hte 
Ae benefit of a dreuit or ter-m for iohich tlie cause i» or may bt 
noticed, and, ff it appear to the court that luA amendment mu Tiutde 
Jbr mieh purpose, the tcane may he t^-ieken out ajid etieh termt 
impoted (M to the eourt may teem ^u»L In such case, a copy of the 
amended pleading mnst be served on the adverse party. Jfler the 
dedeion 6f a denrnmr, eHher at a ffeneral or ipeeial term, the e»art 
ma}/, in ite di>«retion, if it appear that the demurrer vieu inlerpoied 
in good faith, aRoa the parti/ tt> plead oner upon tut/t terme at me^ 
be jtut. If Vie demurrer he aUoaed for the cauee mentioned in th* 
fifth eiOditieion, <if uetion 144, the coart may, in itidiacreUm, and 
upon each lerme ag may be juet, order the action to be divided into 
at many acUom a* may be newmry to the proper determinatim <^ 
tA« cautu of action therein, n 



g 179, (As am'd in KSB.) Any pleading may be once fimended 
by the parly, of course, without coats, and without prejudice lo 
the proceedings already had, at any time leithin twenty doj/t 
qfter it u terned, or at any time before the period for answer- 
ing it expires ; or, it can be so amended at any time within 
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Iwentf days ftfter Uie service of Uie answer or demi 
to such pleading, nnlesi Lt be made U> appear to 
conn that it waa done for the purposes of delay, Uiit 
pi^tiff or defendant will thereby loac the benefit of a circuit 
term for which the cause is or may be noticed ; and, if it appear 
the com that such amendment wns made for Buch purpose, 
ume may be Btiicken out and such terms Imposed as to tlie court 
o>i>7 seem jusL In such case a copy of the amended pleading must 
be Berred on the adverse party. After the decision of a demurrer, 
^tber al a general or special term, the court may, in its discretion, 
if il ippear that the demurrer was interposed in good faith, allow 
the pnrty to plead over upon such terms as may be just If the 
demurrer be allowed for the cause mentioned in the fiflli sub- 
^riaon of section 144, the court may, in its discretion, and upon 
Boeh terms as may be just, order the action to be divided into as 
"lUj actions as may be necessary to the proper determination of 
tte causes of action therein mentioned. 

S I7i (Being § 149 of 1848.) The court may, at any time, in fiir- 
■''^IDCe of justice, and on such terms as may be proper, amend any 
plwding or proceeding, by adding or striking out the name of any 
Pmj-, or a mistake in any other respect, or by inserting other alle- 
ptiens material to the case, or by conforming the pleading or pro- 
'"edfaig to the fecta proved, whenever the amendment shall not 
^ge substantially the cause of action ot defense. 

(Wd in 1848, 1851 and 1853.) 

§173. (As am'd in 1849.) The c< 
Ucfl of justice, and on such ten 
pleading or proceeding, by adding oi 

PM^, or by correcting a mistake in the name of a party, or a mis- 
^ in any other respect, or by inserting other allegations malerisl 
^ the rase ; or by conforming the pleading or proceeding to the 
'wis proved. 

Th eaart mi^ likemim^in it» diaeretion, oMoie an antieer or reply 
"(•made, or other ad to be done, after the time limited by lhi» art, or 
<V n order enlarge mdt Ume, and may alao, at any time teithin 
*"• year after notiee tJiereqf, Tetiem a party from a judgment, irrdeiT 
" tlher proeeedins, laien agai/tat Mm through Mm mietake. iaad- 
tmte or exeusaHe iiegUct; and n^y mpplji an o 
I an^ proceeding; and, whenener any proceeding taken by a I 



m 
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,1 any time, in further- 
s as may be proper, amend any 
r striking out tbe name of any 
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parfj/ faO* to eonfona in any re»peeU to th« pronmora of (hu ad, 
(ft« eouH t^aS hate pmoer to permit an am»ndm»nt of wudi pivee^i- 
ing, totu to miike it amfortnabU to la/w. 

§ ]73. (As am'd in 1851.) The court may, lefore or t^ter judg- 
ment, in furtlicraiico of Justice, aad on such terms as may be 
proper, amend auj pleading or proceeding', by adding or strikjiig 
out the name of any party, or by correcting a mistake in ths 
name of a party, or & mistake in any other respect, or by insert- 
ins other allegations material to the case, when the amendmeitc 
doe» not change tu^tantiaUy the daim or defeme, by conforming 
the pleading or proceeding lo the facia prored. 

% 173. (.\8 am'd m 1852.) The court may, before oic 
after judgment, in furtherance of justice, and on such tenn^ 
as may be proper, amend any pleading, process or proceeding' » 
by adding or strildng out the name of any party, or b5'' 
correctlDg a mistake ia tbe name of a party, or a mistake ti:>- 
auy other respect, or by inaeriing other allegations maleria.>- 
to the case, or, when the amendment does not change substantially^ 
the claim or defense, by conforming the pleading or proceeding KV 
the facts proved. 

% 1T4. (Added in 1849.) After demurrer, either party may amenS- 
y pleading demurred to of course, and without costs, on Berrln^ 
a copy of the same, as fended, within twenty days, on the adverse 
party, who shall ha*e twenty days to answer, reply or demair 
thereto, if the pleading amended be a complamt or answer, or demur* 
thereto if it be a reply ; but a party shall not so amend more tban 
once. Upon the decision of a demurrer, the court may, upon such. 
. as shall be j ust, allow any party to withdraw the same and. 

n'd m 1851.) 

§1T4. (As am'd in 1851.) Thecourtmaylikewise,mitadiscretiOT, 
and upon such tenns as may be just, allow an answer or reply to \» 
made, or other act to be done, nfter the time limited by this act, or. 
by an order, enlai^ such time; and may also, in its discretion, and. 
upon such terms as may be just, at any time within one year aner 
1! thereof I relieve a party from a judgment, order, or other pro- 
ceeding, taken against him through hia mistake, inadvertence, aor- 
prise, or excusable n^lect; and may supply a 
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proceeding; and whencTer any priweeding taken by a par^ fails 
to conroroi in any respect to the proTiaianB of this code, the court 
DUj, in like manner and upon like temifi, permit an amendment of J 
BUch proceeding, ao aa to make it coufonnable thereto. ■ 

% ITS. (Being g 150 of 1848.) When the plaintiff shall be igno-^ 
lut of the nnme of a diifendunt, such defendant may be dcsi^at^ 
b any pleading or proceeding by any name; and when his tme 
name shall be discovered, the pleading or proceeding may be 
toieiided accordingly. 

g ir«. (Being % 151 of 1848.) The court shall, in every stage of 
'1 action, disregard any error or defect in the pleadings or proceed- 
ingB which shall not affect the substantial rights of the adverse 
psrtf; and no judgment shall be reversed or affected by reason of 
neli error or def ecL 

1 177. (Being § 152 of ie4a) The plaintiff and defendant, reapect- 
l«ly, may be allowed, on motion, to make a supplemental 
PUnt, answer or reply, alleging facts material to the 
lAer the former complaint, answer or reply. 

(im'd in 1849, and 1866.) 

9177. (ABam'dinl849.) The plaintiff and defendant, respectively, 
■Uf be allowed, on motion, to make a supplemental complaint, 
tower, or reply, alleging facts malerial to the case, occurring after i 
tta Ibrmer complaint, answer, or reply, or qf uhieh the 'pafty wi»m 
fywant teheri his former pieading toot made. I 

§ ITT. (As am'd in 1886.) The plaintiff and defendant, respert^ ■ 
iwly, may be allowed, on motion, to make a supplemental com- 
Plahit, answer or reply, alleging facia material to the case, occurring 
afef the former complaint, answer or reply, or of which Uie party 
"•B ignorant when his former pleading was made, and either pwrt}/ 
•WJi Stf fa«« of the eoMrt, in any pending or future aetion, tet upby 
•"Jipiwntfndii l^eading, the judgment or decree of any eowrt tf ean^etait 
hiitdietiim,, rendered tinee the eommencemeat of wuch aetion, delermin' 
^V the maitere in eontrowrty in mid aetion, or any pari thereof, and 
i/ uta Judgment be lel up by the plaintif,,the »ame ihatt be leilhoat 
Iftjvdice to ojiy promional rtmedy theretofore iatued, or other pro- 
"idingg had in laid aetion, on hie behalf 
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J irs, m 



TiTiiE vn. 

Of Ihe PTotiidmal Jtemediet Vn CivU Aetioni. 

«aL AmatandtmU. 

XL Claim and dellverj of persoiu] property. 
III. lajnnctiDn. 
rv. AltMlinient 

V. ProvlaiDul ramedin. 



CHAPTER I. 

Arreat and Bail. 



t m e iUM Vn. KapenoDtDbsH 



IBS. Ordor, wben miide, ai 






prcHTlbed b; Ibb ut 



L ADdnit and order lo be deliiBied Co eheril^ aad i 
S, Airrwt, how nude. 

B, DefHnaant to be diBcbsrgod on ball or deporit. 
T. Bill, bow giver 



b« BpiillciliJ* I 

iiiiiniiMBLJ 

1| 



t. SellTe^gf und^rUkfng U pl)ilnlia;aDdltsK«ptaTiceornjMt:S^ 

I. HaScf: of'jnstlfleatinB : new undertaking, Ifothcr bslL 

1. QnaliacstlODB <it bsil. 

S, JoBtlflistlaD and aUonance of balL 

I. Depotlt Dt monej with eheriff. -^^^ 

t Pnmnit of moner Inle court by ibaiS. a^^H 

>. SnbBtltntiiigbBQ for deposit. V^^H 

1. Hooer depoaited. bow applied or disposed of, ^^^H 

1. tSaim, wben liable se ball, and Ub dfiichBtge from ]IablUtrJ<^^H 

). Proceedlnn on Jndgineiil leainst ebertU. I^^H 

S, Bail HaWa to sheriff * ^^ 



g ITS. (Bomg § 153 of 1848.) No person ahall bo arrested in 
civil action eicept as prescribed by this act; but thia proriac^^^ 
ehall not affect the act to abolish impriBomnent for debt, and ^^T 
punish fraudulent debiora, passed April 28, 1831, or any act amenC^" 
ing the same, nor Bliall it apply to proceedings for contempta. 

g 1TB. (Being § 154 of 1848.) The defendant may be arreated, m^ 
hereinafter prescribed, In the following caaes : 

1. In an action tor the recoverjr of damages, on a cause of actioO 
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2. In ELn action for a fine or penalty, or on a promise to marry, or 
'at moneys collected by a public officer or by an attorney, solicitor 
ir counaelor, in tbe course of hia employoieut aa sucli, or by any 
leraon in a fiduciary capacity, or for any misconduct or neglect ia 
flBce, or in a professional employments 

3. In an action to recover the poaaeasion of personal property 
J^Jostly detained, where the properly Bhall not have been delivered 
a tlie plaintiff or Becnrity given therafor, as provided in the next 

But no female ehall be arrested, in an action arising on contract, 
f in any other action, eicept for a willful ii^juiy to person, charao- 
er or properly. 

tAm'd in 1M9, 1851 and 1868.) 

^ 170. (As am'd in 184D.) The defendaut may be arrested as her»- 
Rafter prescribed, in Uie following caaea ; 

1. In an action for the recovery of damages, on a canae of 
«tion not arising out of contract, witere the dtf^idant it not a 
aiSent <^ (lu State, or a dboui to removt Iher^ftvm, or vJtav iAt 
<*"» ig for on ii^ry to perion or chanmler, or for ingwing, or 
5* vmmgfiMy toMng, detaining or eonxrHng propert}/. 

3. In an action for a fine or penalty, or on a promise to marry, 
T for money rec^ixd, or properly embeided or fraudulently mitap- 
3KhI, by a public officer or by an attorney, solicitor or coun- 
«lor,<»' Sy an offieer or agent qfa corporation or banking amactaticn, 
n the course of his employment as such, or by any faxlifr, agent, 
veker or other person in a fiduciary capacity, or for any miscon- 
Inct or neglect in office, or in a professional employment. 

3. In an action to recover the possession of personal property 
ujnatly detained, where the property, or any part th^eof has been 
muMlMf, removed or diapoied of, w Uiat it eannol be found or taken 
ig the theriff, 

4. "When the ^endami lia* been guilty of a fraud in eontraeting 
fie ddit, or iiKurriTtg the obligation for whieh the aeUon ii brought, 
IT in eoneeiding or cUtposing of the property, for the taking, detert- 
ion or convereion qf which the action it bnmght. 

6, When the defendant hat removed or di«po*ed of hi» propertg, or it 
iterrf to do to, with mtent to defraud kit ereditor$. 

Bnt no female shall be arrested in any action except for & 
rillful injury to person, character or property. 

n* 



1 
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§ 170. (As aui'd In 1B51.) The dcfcDdant maf be arrested, ae 
hercinafler prescribed, in tbo following cases: 

1. In an acUon for the recoveiy of damages, on a cause of 
action not arising out of contract, where tbe defendant is not a 
residunt of ILo Slate, or ia about to remove Uierefrom, or where 
the action ia for an injury to person or character, or for iiijuTing, 
or (or wrongfully taking, detaining or converting property. 

2, In an action for a fine or penalij, or on a promise to many, 
or for money received, or property embezzled or fraudulently 
misapplied, hy a public officer or by an attorney, solicitor or 
connselor, or by an officer or agent of a corporation, or banking 
association, in the coutso of hia employment as such, or by any 
factor, agent, broker, or otlier pcieon in a fiduciary capacity 
or for any misconduct or neglect in office, or in a professional 
employment 

E. In an action lo recover the poeaession of personal property ' 
nnjustly dclaitied, where the property, or any part thereof, baa -m 
tiecn concealed, removed or disposed of, so that it cannot be^ 
fbund or taken by the slieriET, and aith the intent that it Aoald nots 
be m fouiid, or ftiJan, or leUh the intent to depnne tJte plainlig' of " 
lAe beneJU thereof. 

A. When the defendant bas been guilty of a fraud, in contracting"! 
the debt, or incurring the obligation for which the action b brought, ^ 
or in concealing or disposing of the property, for the taking, detea- ^ 
tjon or conversion of which tbe action is brought. 

5. When the defendant has removed, or disposed -of his property, -^ 
or ia about lo do bo, with intent to defraud bis creditors. 

But no female shall be arrested, in any action, except for a willful ^ 
injury to person, character or properly. 

1T». (Asaro'dinl863.) Same asglTBasamended in 1831, except - 
In subdivision 4, which was amended so as to read as follows : 

4. When the defendant has been guilty of a fraud, in contract- 
ing the debt, or incurring the obligation for which the action ii 
brongbt, or in concealing or disposing of the property, for the 
taking, detention or conversion of which the action ia brought, or 
vihen tA« action ia brought lo reconer damaget for fraud or deceit. 

% ISO. (Being g inS of 1646.) An order for the arrest of the 
defendant must be obtained from a judge of the court in which 
the action is brought, or from a county Judge. 
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g 181. (Being g 150 of 1848.) The order may be made wliere it 
ahall appear to the judge, by the affidavit of the plointiS', or of 
»ay other person, that a sufficient cause of action exisla, and 
(excepting in Ihe cases mendoned in the second subdivision of sec- 
tion 154), tliat the defendant is not a resident of the Blate, or is 
abont to remove thereftom. 
(Am'd in 1840.) 

§ 181. (Aa am'd in 1849.) The order may be made where it shall 
^.ppear to the judge, by the affldavic of the plaintiff, or of any other 
X^«rsoa, that a sufficient cause of action exists, and thai the com it 
«>?w gf those mentioned in tnetioa 179. 

The promtunu of l/ii» chapter, sAoZJ apply to all actiorn included 
'^^ithin the protimona of lection 179, teJiieA thaU hate been eorwrnenced 
^^aee the thirtieth day if JuTte, (me Ihoutand eight hundred andforty- 
^'ight, and in ichich ju^ftnent tJiaE not Imte tieen odlatned. 

% 182, (Being g 157 of 1848.) Before maldng tbe order, the Judge 
^ball require a written undertaking on tbc part of the plaintiff, with or 
"^rithout sureties to the effect, that if tbe defendant recover judgment, 
"die plaintiff will pay all costs that may be awarded to tbe defendant, 
Snd all damages which he may sustain by reason of the arrest, not 
^^Keeding the sum specified in the undertaking, wliich shall be at 
3eas[ two hundred and fifty dollars. If the undertaking be executed 
"by the plaintiff, without sureties, he shall annei thereto an affidavit 
■that he is a resident and householder or ireeholder within the Stale, 
and wortli double the sum specifled in the undertaking, over all bis 
4ebts and liabilities. 
(Am'd in 1849.) 

§ 1S2. (As am'd in 1849.) Before mnking the order, the judge 
shall reqtiire a written undertaking on tliu part of tbe plaintiff, #itb 
without atire tics, to the effect that, if the defendant recover judg- 
it, tbe plaintiff will pay all costs that maybe awarded to the 
teudant, and all damages nhich he may sustain by reason of tbc 
It, not exceeding the sum specified in the undertaking, which 
■hall be at least on* hujidrtd dollars. If the undertaking be executed 
by the plaintiff, without sureties, he shall annex thereto an affidavit 
that he is a resident and householder or freeholder within the 8tal«, 
tod worth double the sum specified in the undertaking, over all his 
debts and liabilities. 
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§ 183. (Being § 158 of 1848.) The order may be made at the time 
of commenelng Uie action, or at nny time af terwarda, before judg- 
ment It Bbutl require tlte BberiQ'af tlie county, wbere tbe defendant 
may be found, forthwith to arrest bim and bold liim to bail inaspecl- 
Sed Bum, and to return the same, at a time and place therein men- 
tioned, to the plaintUf or attorney by whom it shall be suljsoribed 
I or indorsed. 
(Am'd in 1849 and 186S.) 
g 188. (Ab am'd in 1849.) The order may be made to cuccm^pany 
the mimitunit, or at any time afterwards, before judgment It shall 
require the sheriff of the county, where the defendant may ba 
found, forthwith to arrest him and hold him to bail in a specified 
sum, and to rtitum Uie order at a time and place therein mentioned, 
to the plaintiff or attorney by whom it shall be Bubscribed or 
indoreed 

g 1S3. (As am'd in 1809.) The order may be made to accompany 
the summons, or at any time afterwards, before judgment. It shall 
require the sheriff of the county, where the defendant may he 
found, forthwith to arrest him and hold him to hall in a specified 
sum, and to return the order at a time and place therein mentioned, 
to the plaintiff or attorney by whom it shall be subscribed or 
indorsed. Bid taiA order of arrett thaU be of no avail, and »hall be 
vacated or tet aside cm utotion, unless the same is served upon lAe defeatt- 
ant at provided bi/ laie, bffore the docketing of any judgment in A« 
acti/m, a/nd tJte defendant sAall ha/ee twenty day» after tkt senibe of tA« 
ffrder of arrest in ahich to antuDer the complaint in the adinn, and to 
move to vacate t!teorderofarre»t,or to reditce Hie amount cfbaiL 

§ 184. (Bemg § 159 of 1848.) The affidavit and order of arrest 
Bhatl be delivered to the sheriff, who, upon arresting the defendant, 
shall deliver to blm a copy thereof. 

g 185. (BeinggieO of 1848.) The sheriff shall execute the order, 
by arrcsitlng the defendant and keeping him in custody, imtil dia- 
c arged by law ; and may call the power c)f tbe country to his ^d, 
!q the execution of the arrest as in ease of process. 

g 18B. (Being § 161 of 1848,) The defendant, at any time befm« 
n shall be discliarged from tbe arrest, either upon giving bail, 
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or upon depositing the amount mentioned in the order of arrest, U 

provided in this chapter. 

(Am'd in 1870.) 

gl86. (As am'd in 1870.) The defendant, at any time before 
eiecntion, shall be discharged from the arrest, either upon giving 
TmO, or upon depositing the amount mentioned in the order of 
arrest, as provided in this chapter, 

Tht defendaia irur^ gitie bail le/ien^tier arrented, at ang hour of Ihe 
dan or night, and ihaU Jiave reamna^ opporCunit}/ to proeare it, b^ore 
ieiag oommitted to prinon. 

% 187. (Being § 162 of 1848.) The defendant may give bail by 
causing a written undertaking to be esecuted by two or more suffl- 
dent bail, stating their places of reeidence and occupations, to the 
effect that the defendant shall at al! times render himself amenable 
to the process of the court, during the pendency of the action, and 
to sucb as may be issued to enforce the judgment therein. 

(Am'd in 1S49.) 

g 187. (Ae am'd In 1M8.) The defendant may give bail, by caus- 
ing a written undertaking lo be executed by two or more auffldent 
bail, stating their places of residence and occupations, to the effect 
that the defendant shall at all times render himself amenable to the 
process of the court, during the pendency of the action, and to such 
as may be issued toenforcethejudgment therein, iw if S«Se mireated 
for the cause mentioned in the tfiivd niMivmon of section, 179, and 
nndertaidng to the tame effect at that pronidedby lettiim 211. 

g 188. (Being g 1G3 of 1848.) At any time before a failure to com- 
ply wilh their undertaking, the bail may surrender the defendant in 
tbeir exoneration, or he may surrender himself to the sheriff of the 
county where be was arrested, in the following manner : 

1. A certified copy of the undertaking of the bail shall be deliv- 
ered to the sheriff, who shall detain the defendant in his custody 
thereon, as upon an order of arrest, and shall, by h certificate in 
writing, acknowledge the surrender. 

2. Upon the undertaking and sheriff's certificate, a judge of the 
court, or county judge, may, upon notice to the plaintiff of eight 
days, with a copy of the undertaking and certificate, order that the 
bail be exonerated ; and, on filing the order and the papers used oa 
mCh application, they sbatl be csooerated accordingly. 

(&m'd in 184S and 18S1.) 
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g 1S8. (As am'd in 1849.) Bame as g 188, aa passed in 1848, to 
Buh. 3, and from thence as follows : 

8. Upon Oif. pTvdMlion iff a eopy of the undertaking and sheriff'a 
certiflcato, a judge of the court, or county Judge, maj, upon a notice 
to the plaintiff of eight days, with a copy of the certificate, order 
that the bail be exonerated ; and, on filing the order and papers used 
on such application, they shall be cxonemled accordingly. But this 
wrCiini jAofi not applff to an amtt /or fA« ccMte mentioneA in the third 
tabdmaoa qf MeHon 170. 

§ 188. (Aa am'd in 1851.) At any time before a failure to com- 
ply with the undertaking, the bail may surrender the defendant 
in their exoneration, or he may surrender himself to the sheriff of 
the county where he was arrested, in the following manner : 

1. A certified copy of the undertaking of the bail shall be deliv- 
ered to the sherifi*, who shall detain the defendant in liis custody 
thereon, as upon an order of arrest, and shall, by a certificate ill 
writing, acknowledge the surrender. 

2. Upon the production of a copy of the undertaking and sheriff'a 
certiflcale, a judge of the court, or county judge, may, upon a notice 
to tlie plaintiff of eight days, with a copy of the certificate, order 
that the bail be exonerated ; and, on filing the order and the papers 
used on said application, they shall be exonerated accordingly. 
But Qiis section shall not apply to an arrest for cause mentioned in 
subdJTision 3 of section 179, ao asta discharge the bail from an under> ■ 
taking gieen to the effiet pronided bg swfttwi 311. M 

§ 186, (Being 1 164 of 1848.) For the purpose of surrenderii^ 
the defendant, the bail, at any time or place, before Ihey are finally 
charged, may themselves arrest him, or, by a written authority 
indorsed on a certified copy of the undertaking, may empowc r any 
person of suitable age and discretion to do so. 

§ l»0. (Bemg % 165 of 1848.) In case of failure to comply with 
the undertaking the bail may be proceeded against by action only. 

§ IBl. (Being g 1B6 of 1848.) The bail may be exonerated, cither 
by the death of the defendant or by his legal discharge from the 
obligation to render himself amenable to the process, or by his sur- 
render to the sheriff of the county where he was arrested, in exeCD; 
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tion thereof, within twenty days after Iho oomraencement of Ibe 
sctioQ against the bail, or within Buch further lime as may be granted 
by the court, 

<Am'd in 184S.) 

g 191. (As am'd in 1849.) The l»nil may he exonerated, either l)y 
Ihc death of the defendant or hit itaprisimment in a Slate priion, or 
by hiH legal discharge From the obligation to render himself ame- 
nable to the process, or by his surrender to the sheriff of the county 
where he was arresled, in execution thereof, within twenty daya 
after the commencement of the action agiLbst ttie ball, or within 
snch further time as may be grants by the court 

g 192. (Being § 187 of 1818.) WilUtn the time limited for Ibal 
purpose, the sheriff shall deliver the order of arrest to the plaintiff 
or attorney by whom It is subscribed, with Ids return indorsed, oud 
the undertaking of the bail. The plaintiff, within ten days tberc- 
sfter, may rehuTi the undertaking to the sheriff, with a notioe that 
he does not accept it, or he shall be deemed to have accepted it, 
and the sheriff shall be exonerated from liability. 

(Am'd in 1849.) 

g 19a. (As ara'd in 1849.) Within the time lunited for that pur- 
pose the sheriff shall deliver the order of arrest to the plaintiff or 
attorney by whom it Is subscribed, with his return indorsed, and 
a arrtified fop^ of the undertaking of the bail. The plaintiff, within 
len days thereafter, may neriif, upon, the afieriff a notice that he does 
not accept the bail, or he shall be deemed to have accepted it, and 
the sheriff shall be exonerated from liability. 

§ 193. (Being § 168 of 1848.) On the receipt of the undertaking 
and notice, the sheriff or defendant may, within ten days thereafter, 
giye to the plaintiff or attorney by whom the order of arrest is sub- 
scribed, notioe of the justification of the same, or orlher bail (speci- 
fying the places of residence and occupations of the latter), before 
a judge, at a specified time and phtce; the time to be not less than 
five nor more than l«n days tlii^rcaCter. In case other bail be 
given, there shall be a new undertaking, in the form prescribed in 
section 1S2. 

(Am'd hi 1849 and 1851.) 
-glB3, (As am'd in 1849.) On the receipt of such eoji^a/ the und»> 
{ and notice, the sheriff or defendant may, within ten dajt 
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thereafter, give to the plainliff or ftttomey by whom the order ol 
■Treat Is Bubecribed, notice of tbe JustiScation of the same, or oUier 
ball (specifying the places of residence and occupations of the latter), 
before a judge of the aniH or eouTity judge, or juntiee of the paace, 
at a specified time and place ; the time to be not less than five nor 
more than tim days thereafter. In case other bail be given, there 
ahall be a new undertaking, in the form prescribed In section 187. 

g 193. (Aa am'd in 1851,) On the rec^pt of such notice the 
Bheriff or defendant may, within ten days thereafter, give to tte 
plaJnIJS' or attorney by whom the order of arrest ia aubecribed, 
notice of the justification of the same, or other baO (specifying the . 
places of residence and occupation of the latter), before a judge of 1 
the court, or county judge, at a specified time and place ; the time « 
to be not less than five nor more than ten days thereafter. In 
other bail be given, there ahall be a new oadertaking, in the form ^tz^ 
prescribed in section 187. 

g 194. (Bemg g 169 of 1848.) The qnallflcatioiiH of b^ must he^^ 
fla follows : 

1. Each of them muet be a resident and householder or freeholder,^'" 
within the Slate. 

3. They must eadi be worth the amount specified in the order o^^*^ 
arrest, esclusive of property exempt from eiecution ; but the judge^.^e-" 
on Juslificallon, may allow more than two bail to justify seTcrally^^ 

in amounts less than that espreased in the order, if the whole Juiti 

ficatioD be equivalent to that of two sufficient bait. -^b 

(Am'd in 1849.) -^1 

% 104. {As am'd in 1849.) The qualifications of bail moat beu^B 
follows : 

1. Each of them mnett>ea resident and householder orfreeho'der, 
within tbe State. 

3. They must each be worth the amount specified in the order of 
arrest, exclusive of property exempt from execution, Irat the judge, or 
a jvtdee of Oiepeaee, on justification, raaj' allow more than two bad 
to Jastlfy severally in amounts less than tliat expressed in the order, if 
the whole justification be equivalent to that of two sufficient baiL 

g 195, (Being g 170 of 1848.) For the purpose of justification, 
each of the bail shall attend before the judge, at the time and place 
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meationed in the notice, and ma^ be exAmlncd on osth, on the part 
of the plaintiff, touching his sufBcieiic?, in sncb manner as tha 
judge, in his discretion, may think proper. The exuninaiiDn aholl 
be reduoed to writiiig and vnbsctibed by the bail. 
(AxQ'd in 1849.) 

g 195. (Aa am'd in 1S49.) For the puipoae of justification, each 
of the bail shall attend before the judge, or a justiee of the peace, at 
the time and place mentioned in the notice, and ma; be examined 
on oath, on the part of Ihe plaintiff, touching his Bufficionc;, in such 
maaner as the judge, or juttiee <^ tJm peate, in his discretion, may 
think proper. The examination shall bo reduced to writing and 
subscribed by Ihe bail, ^ required by (ft« plaintiff. 

§ 196. (Being g 171 of 1848.) If the judge find the bail sufflcient, 
he shall annex the examination to the undertaking, endorse hia 
allowance thereon and deliver the same to the plaintiff, 
ihcra to be filed ; and the sheriff shall thereupon be exonerated fmat, 
lisbility. 

(Am'd in 1849.) 

g 100. (As am'd hi 1849.) If the jadge, or justice of the peai&, 
find the bail sufBcient, he shall annex the examination to the under- 
taking, indorse his allowance thereon, and cause them to be flled 
with Vie elerk; and the sheriff shall thereupon be exonerated bom 
liability. 

% 19». (Being g 172 of 1848.) The defendant may, at the time of 
hia arrest, instead of giving bail, deposit with the sherifTthe amount 
mentioned in the order. The sheriff shall thereupon give Uie de- 
fendant a certificate of the deposit, and the defendant shall be dia- 
diarged out of custody. 

g 198. (Bemg § 173 of IB48.) The sheriff shall, within four daya 
after the deposit, pay the same into court ; and shall receive from 
Ihe clerk two certificates of such payment, the one of which he shall 
deliver to the plmntiff, and the other to the defendant. For any 
defikult in making such payment, the same proceedings may be 
had on the official bond of the sheriff to collect the earn deposited 

fin other oases of delinciuency. , ^^ 

<Am'd in 1849.) ,^M 
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g 1»8. (As am'd in 1849.) The sheria sliall, within four days a(l«r 
the depoait, pay the Mme into court ; and sliall take from the q^lecr 
neemitg the mnu two curtificatea of such payment, the one of 
which he shall deliver to the plaintilf, and the other to the defend- 
ant For any default in making such payment, the same proceed- 
ings may he had on the official bond of the sheriff to collect die 
sum deported as in other cases of delinquency. 

1 100. (Being g 174 of 1848.) If money be deposited, as provided 
In the last two gccliona, bail may be given and justified upon notice, 
aa prescribed in section 168, any time before judgment; and thera- 
npon the judge before whom the juatification is had shall direct, 
in the order of allowance, that the money deposited be refimded 
by the sheriff to the defendant, and it ahaU be refunded accordingly. 

(Am'd in I84B.) 

g 109, (Aa am'd in 184S.) If money he deposited, as provided hi 
the lost two sections, bail may be given luid justified upon notice, 
as prescribed in section 103, any time before judgment; and tiio^ 
upon the judge before whom the juatiflcation is had, shall direct, 
In the order of allowance, that the money deposited be refUsded by 
the sheriff to Iho defendant, and it shall be refunded accordingly. 

g 300. (Being § 175 of 1848.) Where money shall have been so 
deposited, if it remain on deposit at the time of an order or judg- 
ment for the payment of money to the plaintiff, the clerk ahall, 
under the direction of the court, apply the same in satta&ction 
thereof, and, after satisfying the judgment, shall refund the surplus, 
if any, to the defendant. If the judgment he in fcvor of the de- 
fendant, the clerk shall rcf\ind to him the whole aura deposited and 
remaining unapplied. 

§ 201. (Being § 176 of 1848.) If, after hemg arrested, the defend- 
ant escape or bo rescued, or bdl be not given and justified, or a 
deposit be not made instead thereof, the sheriff shall himself be 
liable aa bail. But he may discharge himself from such liability, by 
the ^ving and justification of bail as provided in sections 168, 169, 
170 and 171, at any time before process against the person of ttM 
, defendant, to enforce an order or judgment in tlie atition. 
{Am'd m 184Q.) 
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§ 90I. (Ae am'd in 1S49.) If, atler being arrested, the defcndtoit 
escape or be rescued, or bail be not given or Jnstiflcd, or a depodt 
be not made instead thereof, the Bh«riff shall himself be liable as 
baU. But he Toaj discharge himself from such liability b; the 
^Ting and Justification of bail, as provided in irctiont 103, 104, 195 
<3nd 196, at any time before process against the person of the de- 
:<kndaiit to enforce an order or judgment in the action. 



g903. (Being §177 of 1848.) If a judgment be recovered again*: 
"Wie Bberiff, upon his liability as bail, and an execution thereon ~ 
^retomcd unsatisfied, in whole or in part, the ^me proceedings m 
Ik bed on the official bond of the sheriff, to collect the deQciencTj! 
^M in other cases of delinquency. 

g 303. (Being g 178 of 1848.) The bail taken upon the arrest shall, 
^wnless they justify, or other bail be given and Justified, be liable to 
~Wie sheriff, by action, for all damages which ho may sustain by 
season of such omission. 

(Am'd in 1849.) I 

g a03. (As am'd in 1849.) The bail taken upon tlie arrest shall, 
imless they justify, or other bail be given or justified, bo liable to 
the sheriff, by action, for damages which he may sustain by reason 
of such omission. 

§ 204. (Being § 170 of 1848.) A defendant arrested may, at any 
time before the justification ofbait, apply, on motion, to vacate the 
order of arrest or to reduce the amount of the bail. 

(Am'd in 1858.) 

g304. (As am'd in 1858.) A defendant arrested may, at anytinw 
before jiidffmfnt, apply on motion to vacate the order of arrest or to 
reduce the amount of bail. 

g305. (Being g 180 of 1848.) If tbe motion be made upon affldft- 
viis on the part of the defendant, but not otherwise, the plaint 
may oppose the same by atfidavits or other proofs, in addition 
Ihoee on which the order of arrest was made. 
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§ 208. (Being § 181 of 1848.) The plain^ff, in an ac 
the pogsession of personal property, mny, at the time of e 
lug the action, claim the immediate dulivety of each proper^, a> 4 
provided in this chapter. 

(A.m'd in 1B40.) 

g 306. (As am'i in 1819.) The pinintilf, in an action to Tecorer" 
the possession of perBonal property, may, at the time of imuing tAt* 
tutntmym, or at any time b^ore anmeer, claim the immediate deliveiX ' 
of Buch property as provided in this chapter. 

g90T. {Being § 183 of 1848.) Where a delivery is claimed, an-i 
affidavit must l)emade by tlio plaintiff, or by eome one in his belkal( . 
showing ; 

1. That the plaintiff is the owner of the property claimed {parlio- 
nlarly describing it), or is lawfully entitled 1« the poasesaion 
thereof, by virtne of a special property therein, the Kicts in re- 
Bpect to which shall be set forth. 

S, That the property is wrongfully detained by the defendant. 

8. The alleged csuhb of the detention thereof, according to his 
Itert knowledge, information and belied 

4 That the same bas not been taken for a tax, assessment or finOi 
pursuant to a statute ; or seized under an execution or attachment 
against the property of the plaintiff; or if so sciBcd, that it iStljJf 
Btatule, exempt &om such seizure ; and, 

5. The actual value of the proper^. 
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i S90S. (Being g !83 of 1848.) The plftindir may thereupon, by 

I an indoraeinent in writing upon Ihe affidavit, require the sheriff of 

the county, where the property claimed may be, to take the »ama 
from the detfendaat and deliver it lo the plaintiff. 

I 200. (Being g 184 of 1848.) Upon the receipt of Ihe afBdavit and 
nclii^i with a wrilten undertaking, executed by one or more suffl- 
client Huredes, approved by the aheriff, to the effect that they are 
l>«nnd, in double the value of the property as slated in the affidavit, 
*cir the proBecution of the action, for Ihe return of the property to 
*lie defendant, if return thereof be adjudged, and for the payment 
'•iO him of auch sum as may, for any cause, be recovered ^ainist the 
X> laintiff, the aheriff shall forthwith take the property described in 
^te affidavit, if it be in the possession of the defendant or his agent, 
»*.ad retain it in his custody. He shall, also, without delay, serve on 
*iM defendant a copy of the afBdavit, notice and undertaking, by 
'ielivering the same to bim personally, if he can be found, or to hia 
^^gent, from whose possession the property is taken ; or if neither 
*^an be found, by leaving them at the usual place of abode of either, 
"^*ilh some pcTson of suitable age and discretion, with a notice in 
"Writing that the BuretleB will justify before a Judge of the court, or 
*^ county judge, at a time and place therein named, the time to be 
^ot less than four nor more than eight days thereafter. 
{km'i in 1849.) 

% 300. (As am'd In 1849.) Upon the receipt of the affidavit and 
Notice, with a written undertaking, executed by one or more auffl- 
^ea% sureties, approved by the sheriff, to the effect that they are 
"fcound, in double the value of the property as stnled in the affidavit, 
S» the prosecution of the action, for Ihe return of the property to 
■aMdefendant, if return thereof be atUudged; and for the payment to 
Um of such sum as may, for any canse, be recovered against the 
plaintiff, the sheriff shall forthwith take the properQ' described in 
the affidavit, if it be in the possession of the defendant or his agent, 
ud retain it in Ma custody. He shall, also, without delay, serve on 
IhB defendant a copy of the affidavit, notice and undortaldng, by 
delivering the same to bim personally, it be can be found, or to his 
■gent, &om whose posaession the property is taken ; or, if neitlter 
can be foond, by leaving them at the nsnal place of abode of eithv, 
Wth some pereon of soltable age and diflcrelion. 
12* 
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g SIO. (Being g 185 of 1848.) U the Bureties do not justify, accord- 
ing to the DOlkr, the aheriff aball rorthwith deliver the prupcrtf to 
the defendaDt. If the; Justify, he ahull deliver it to the pluintifi' 
tmlesa the defendant shalt entitle Uimselt thereto, aa provided by 
the nest two BectiodB. 

(Am'd in 1849,) 

§ aiO. (Ab am'd in 1840.) The defendant may, within three 
days after the service of a co-pj of the affidavit and tmdertaking, 
give notice to the sheriff that he excepts W the snfflciency of the 
Bnrecics. If he Ihil to do so, be sbali be deemed to have waived alt 
objection to them. When the defendant excepts, the Buretiea shall 
Justify, on notice, in like manner as upon bail on arrest. And the 
Bberiff shaU he Ksponsible for the aufflciency of the sureties until 
Uie objection to them is either waived, aa above provided, or until 
they shall Justify, or new sureties shall be substituted and justify^ 
If the defendant except to the sureties, he cannot reclaim the prop- 
erfy as provided in the nest secdon. 

I 211. (Being § 186 of 1848.) At any time before the delivery of 
the property to the pluintiff, the defendant may require the return 
thereof, upon giving to the sheriff a written undcrtaldag, executed 
by two or more sufficient sureties, to the effect that they are bound, 
in douhle (be value of the propedy as stated in the affidavit of the 
plMntiff, for the delivery thereof to the plaintiff, if such deliveiy be 
adjudged, and for the payment to him of such sum as may, for any 
cause, be recovered against the defendant 

(Am'd in 1849.) 

I 9(1. (As am'd in 184fl.) At any time before the deliveiy of the 
property to the plaintiff, the defendant may, if he do not except to the 
tartUu of the plaintiff, require the return thereof, upon giving to 
the Bberiff a written undertaking, executed by two or more sufficient 
snreties, to (he cfTcct that they arc bound, in double the value of tbe 
property, aa stated in the affldavit of the pl^liff, for the delivery 
thereof to tlie plaintiff, if such delivery be adjudged, and for the 
payment to him of such sum as may, for any cauBC, be recovered 
against the defendant ^ a rvlum of the property be not k rsfUHVd 
ittthin three dayt i^flBr the taking and lemice of netiee to the d^eTtdant, 
it »haa lie detivered to tlm pUUntiff, except at provided in legion 216. 
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% S13. (Being g IBT of 1846.) The defeadanC's Burclies, upon a 
notice to the plaintiff at not less tlisn four nor more than eiglit days, 
Bhall Jtialify before a, judge in the Bamo manner aa the aureljee 
givea bj the plaintiff, and upon eucli Juslificatlun Uio sheriff shall 
deliver the property to Ihe defendant 
(Am'd in 1846.) 

g 319. (Aa am'd in 1849.) The defendant's sureties, upon a notice 
%iO the plaintiff of not lees than tioo nor more than tix iaye, Bhall 

Justify before a judge or jattie^ of the peaee, In the Bame manner as 
"■cpon baH on arreil; upon Bucti justification the sheriff shall deliver 
"Uie property to the defendant TM ^leriff »haU be rttpoatibU for the 
^iefendani't auTeUes, iiTttH they jrift^y, of untH juittfleation u ei»iy>leUd 
^>r a^e*Ay tcaiwd, and man "tain, the property tiiUU that time, but ^ 
*A^, or oOien in their plaee, fail to just^, at the time and piace ap- 

jfoihted, he thoM deUver the property to the piatatiff. 

% 313. (Being g 188 of 1848.) The qualifications of sureties and 
Ihetr joHtification shall be as are prescribed by sections ISO and 170, 
%a respect lo bail upon an order of arrest 

(A.m'd in IB4S.) 

g 313. (As am'd in 1649.) The qualiScationa of sureties and their 
JnstificaHon shall be as are prescribed by sections 194 and IBS, in 
Inpect %o bail upon an order of arrest 

§914. (Being g 189 of 1848.) If the property or any part thereof 
be concealed in a building or inclosure, the sheriff shall publicly 
demand its delivery. If it be not delivered, Le shall cause the build- 
tag or inclosure to be broken open, and take the property into hla 
ponesuon; and, if necessary, he may call to his aid the power of 
lifaGoiin^. 

g aiS. (Being g 190 of 1848.) When the sheriff shall have taken 
pioperty, as In this chapter provided, lie shall keep it in a secure 
place, and deliver it to tlie parly entitled thereto, upon receiving hia 
lawful fees for taking, and hia necessary expenses for keeping the 



g al6. (Added in 1849.) If the property taken be claimed by 
any other person than the defendant or his agent, and such person 
dttU make affidavit of his title thereto, and right to the posseadoa 
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thereof, atadng the grounds of such right and title, and serve the 
Bame upon the sheriff, the BherifT shall not be bound to ieep the 
property, or delivo" it to the plaontiff, unless the pldntiff, on demand 
of him or bis agent, sh&U indemnif j the sheriff against such claim 
bj an nndertaking, executed bj two sufficient sureties, accompaDJed 
bj their affidavilA that thej are each worth double the value of the 
property as specified in the afQdavit of the plaintiff, and freeholders 
■nd householdetB of the county. And no claim to such property 
by any other person than the defendant or his agent shall be valid 
against the sheriff tmlesa made as aforesaid, and notwltlistanding 
such claim, when so made, he may retain the property a reasonable 
time to demand such indemnity'. 

§ 317. (Added in 1849.) The sheriff shall file the notice and affi- 
davit, with his proceedings thereon, with the clerk of the court in 
which the action is pending witiiin twenty days aft«r taldng the 
property mentioned tlierein. 
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nrilS. Writ of Injunction sboliabed, and order sobst 
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as. Order to Buow canar wlij iniuncllon shooM not be granted. 
SU. BecnrltT, npon Injunction to suspend bualnesa ot corporation. 
«. -w^^™. -e orniodlf J Injunction, 



I 



g 318. (Being g 191 of 1B4S.) The writ of injunction as a {«o- 
visional remedy is abolished ; and an mj unction, by order, is Bubsti 
tuted therefor. The Order may be made by the court in which the 
aetion is brought, or by a judge thereof, or by a coim^ judge, in 
tLe cases provided in the next section ; and when made by a judge 
may be enforced as the order of the court. 

g 219. (Being § 192 of 1848.) Where it shall appear by the com- 
plaint that the plaintiff is entitled to the relief demanded, and such 
relief, or any part Ihereof, consiBla in restraining the comnuseiOD 
or cotdittuaaco of some act of the defendant, the oommission ot 
cKniiuDBnce of which, during the litigation, would produce gEeat 



E 
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or iireparable i^jniy to the plaiatiff, or where, during tho Utigstion, 
ii shall appear that the defendant ia doing, or threatens, or is about 
to do some act, in Tiolation of the plaintiff's rights, rrapecting the 
subject of the action, and tending to render the Judgment inef- 
fectual, a tempororj' Iqjunction may be granted to restrain such act. 

(Am'd in 1849.) 

§ ai». <Aa am'd in 1849,) Where it shall appear by the com- 
plaint that the plaintiff is entitled to the relief demanded, and such 
relief, or anj part thereof, consials in restraining the commission or 
continuance of some act, the commission or continuance of which, 
during the litigation, would produce iiyury to the plaintiff, or when, 
during the litigation, it shall appear that the defendant is doing, or 
threatens, or is alKiut to do, or procuring or eufftring some act fo fe 
ian» in violstion of the plaintiff's rights, respecting the subject 
of the action, &nd tending to reader the judgment ineffectual, a 
temporar; iqjnnctioa maj be granted to restrain sncb act And 
wisne, during the petideney of an, aetion, it ihait appear bj/ a^idadt 
Sud the defendant threaieru, or u aboat to remoee, «■ di^pOM of hi) 
property, vrith intent to defraud hU tredilort, a temporary iiyuiiction 
tuo^ be ffrarUed to renCratn taeh remryvol or ditpomtion. 

§ 320. (Being % IBS of 1848.) The injunction may be granted at 
the time of commencing the action, or at any time allerwBrds, before 
Judgment, npon its appearing satisfactorily to the judge, by the 
*ffldaTit of the plaintiff, or of any other person, that sufflcient 
grounds exist therefor. A copy of the affidavit must lje aerred with 
Ute iniunction. 

(Am'd in 1849.) 

§ 930. (As am'd in 1849.) The injunction may lie granted at 
te time of commencing the action, or at any lime afterwards, be- 
fore judgment, upon its appearing satisfactorily to the eourt or 
lodge, by the affidavit of the plaintiff, or of any other person, that 
Sufficient grounds exist therefor. A copy of the affidavit must bo 
terved with the injunction. 

g 321. (Being g 194 of 1848.) An injunction shall not be allowed, 
Mler the defendant shall have answered, unless upon notice, or 
upon an order to show cause ; but in such case the defendant may 
be restrained, until the deciucm of the jadge gisntiiig or refusing 
the injunction. 

(Am'd in 1849.) 
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§931. (AsBm'd En 1849.) An iqJuDCtloQ shaU not be allowed, 
kfttrr tLe dffendnnt shall bare answered, unless upon notice, or 
upon an order hi show cause; but in snch case the defendant ma^ 
be restrained, until the defision o[ the «/urt or Judge, granting or 
refusing the injunction. 

§ 333. (Being § 195 of 1848.) Where no provision is made by 
statute as to security upon an Injunction, the judge shall require it 
written undertaking on the part of the plaintiff, with or without 
sureties, to the effect that the plaintiff will pay to the party enjoined 
such damages, not exceeding an amount Vi he specified, as be may 
sustain by reason of the injunction, if the court shall finally dedde a 

that the plauitiff woa not entitled thereto. The damages maybe ^ 
aacertained by a reference, or otherwise, as the court shall direcL 

(Am'd in 1849.) 

§ 939. (As am'd in 1849.) Where no provision ia made by statute ^^ 
as to security upon an injunction, tlie emirt or judge shall require a ^ rf k 
written undertaking on tlie part of the plaintiCf, with or without ^9'^ 
Buretiea, to the effect that the plaintiff will pay to the party enjoined -^^ 
such damftgcH, not exceeding an amount to be specified, as be may ~^^D 
sustain by reasoa of tlie injunction, if the court shall finally decide ^^^ 
that the plaintiff woa not entitled thereto. The damages may be^t^^ ' 
aaceriained by a rcforence, or otherwise, as tlie court ahaU direcL 

§ 233. (Bemg g ISO of 1848.) If tbe judge deem it proper that the^^^' 
defendant, or any of several defendants, should be beard before*; — ^'^' 
granting the injunction, be may, by an order, require cause to be*—^* 
shown, at a specified time and place, why tbe injuncHon should not^^" "■ 
be granted ; and he may, in the mean time, restrain the defendant. — — ** 

(Am'd in 1848.) 

g 333, (Ab am'd in 1849.) If the eoart or judge deem it proper— =*" 
that tlie defendant, or any of aevecal defendants, should be heard —^ 
before granting the injunction, an orSer may ht made requirijig cause "^ 
to be shown, at a specified time and place, why the injunction should 
not be granted ; and the defendant may, in the mean time, be re- 
tlraiTMd. 

% 224. (Being § 19T of 1846.) An injunction to suspend the general 
and ordinary business of a corporation shall not be granted except 
by the court, or a judge Uiereof Kor ahall it be granted without 
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iue notice of Ihe application therefor lo Ihe proper officers of the 
corporation, unless the pUintiff shall give a written underlakiog, 
executed by two sufficient sureties, to be approved by the court 
or judge, to the effect that the plaintiff will pay all damages, not 
exceeding the sum to be mcoiioneil in the undertaking, which such 
corporation may snslain by reason o( the ii^unctiou, if the court 
Blial! Anally decide that the plaintiff was not entitled thereto. The 
^Samages may be ascertained by a reference or olIterwiBe, u the 
court Bhall direct 
(Am'd in 1848.) 

% 334. (As am'd in 1849.) An injunction 1o suspend the general 
^nd ordinary buainesa of a corporation shall not be granted eicept 
Vij the court or a judge thereof. Nor shall it be granted witliout 
Klae notice of the application therefor to the prop<;r officers of the 
^ajtporaljon, ewepi where the people of thit State are a parly to t!ie pro- 
«%din^, and exeeipt in prccetdingt ft» tnforfe the UaiHily of tto6khiMer» 
aCn corpoTotiona and auaeiatioTufor banking purpoeen, c^r the first das 
«f January, ime tiouiand dgkt hundred and fifty, ru gudi proeeedinga 
vreori/iallbtpvtiidedliylaiB,nal^sa the plaintiff Bhall give a written 
ludcTtaking, esecuted by two snfflcient aureties, to be approved by 
the court or judge, to the effect that the plaintiff will pay all dam- 
ages, not exceeding the sum to be mentioned in the uddertaking, 
which such corporation may sustain by reason of the iixjunction, If 
the court shall finally decide that the plaintiff was not entitled 
^Lflereto. The damages may be ascertdoed by a reference or other- 
^Brise, as tbe ct 

jadge of the court, or by a county judge, without notice, the do- 
ne before the trial, may apply, npou notice,- lo the 
rt in which the action is brought, lo vacate or 
The application may be made upon the com- 
plaint and the affidavits on which the injunction was granted, or 
upon affidavits on the part of the defendant, with or without the 
answer. 

g 220. (Being § 199 of 1S48.) If the application be made upon 
affidavits on the part of the defendant, but not otherwise, the 
plaintiff may oppose the same by affidavits or other proofs, iu addi- 
Hon to those on which the injunctioii was granted. 
|t (Am'd in 1870.) 



:t shall direct. 

e of 1848.) If the mjnnction bo granted by a 
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judge of the c 
modify the a 
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g aae. (A^ ftm'd in ISTO.) Th^ oppliMtion. mentioned in the laH 
MeUvn may be oppcted by ajldanii* or other prmfi, in addition hi thm 
M wUcA the infunction kcu granted. 



CHAPTER IV. 

Attachment. 



ad dtifendaatB. nutj be allached. 



SMmoH MT. Propertj of tonlga eiKponlic 
or concoded defendaato. r* 

XB. Warfcnt, bj whom mnlod, , ^^^^ 

MB. iBwhittsHtmrnuilTiUTMgnBted. '^^^^H 

MO. BMorlty la abtalBlng wamoL ^^^H 

Ml. Wunut, to whcim mncted Bad vhil to reqolrs^ ^^^^H 

Sn. Hods of prooMdlne la eiecuUBE nunml. ^^^H 

S83. Procoeding In raao of periHheWe properly or Tf esdii. ^^^ 
SS4. InUnatln corpoTBtioneoruBDclatloiuUablfl IflHCtachiiieBti ' 

ass. AtiAclimcDC, hair executed on propcrLi Inc&pable of nuniul 

KB. Certlflol« of defendant's lnt«est to be turnisbed by oatpoiaUiM. 

it ni*7 be proKcnted 



S40. Machsrcfl of mltathmenl and retnm of property, or lis proceeda, t« 

defendant, on lu9 ■ppauance In action. 
Ml. OBdertaldngoa Ibo pan of the defendant. 
Ma. WbBnshertfftoretBmwamintand proceeding* llioreon. 
SU. Sheriff's tea. 

% 337., (Added in 1840.) In an action for the recoveiy of maaej- 
against & corporation created by or under the laws of any 
Other Btate, gOTemment or country, or againat a defendant wha 
is not a resident of this State, or against a defendant who haa 
absconded or concealed himself, as hereinafter mentioned, tha 
pl^ntifT, at tlie time of issuing the eummons, or at any time afler- 
traida, may have tbe property of such defendant attacbed in thei 
manner hereinafter prescriljed, as a secnrily for the satisfaction of 
anch jndgment aa the plaintiff may recover. 

(Am'd in 1857 and 1866.) 

§ 827. (Aa am'd in 1837.) In an action for the recovery of tha 
money against a corporation created by or mider the lam of any 
other Btate, government or country, or against a defendant who is 
not a resident of this Stat«, or oipHnet a defendant who Jua abteimdaA 
w oonewAei hinadf, or vA^nenar any ptrton or aorpoTotion i» about to 
X any of hit or &> property from this State, or has a«*igned, dit- 
poted of, or teereled, or a aioat to a»mgn, dispose qf, or merete any of M 
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f fli propert]/ u>jM inUaU to drfravd rrfdif^ri, an iem'ni^tfr nuii- 
Hm^lhe pl&intifF, at Ihe Ume of itsuing Ihe Bnnunona, or &l any 
lime afterwards, miiy have Ihe proper^ of such defendant or corpo- 
nUon BItacbed, in the manner hereinafter prescribed, as a aecnrity 
t«r tbe satisfaction of such judgment as the plainlifi' maj recover, 

JtMl'. (As ani'd in 1866.) In ao acUon ariting on. eontruct 

for tha recovery of money only, or in an action for the vrrous- 

M nnin>raion i>f peffonai property, agaiait a corporation created 

^ ot under the laws of any other State, government or 

'^"tislry, or against a defendaDt who is not a resident of IhJB 

"tate, or agitlnst a defendant who has absconded or concealed 

"Unself, or whenever any person or corporation is about to re- 

OtOTe any of liis or ita property from this Btate, or has assigned, 

dispoaed of. or secreted, or is about to assign, dispose of, or lecrele, 

*Qy of his or ita property, with intent to defraud creditors, as here- 

Uiafter mentioned, Ihe plaintiff, at tlie time of Lssning tbe summons, 

<* any time afterwards, may have the property of such defendant 

** corporation attached, in the manner hereinafter prescribed, as a 

^Bcuity for the satisfaction of such judgment as the plamtiff may 

*^M)Ter; and for the parpose* of t/iii teeiian aa aetion i/iaU be deemed 

^OCTtBCTkvri ahen the tammone i» iisued, provided, hoiteeer, that per- 

•"wwi leniee t^ iuch mmtnoTie s/taH be made, or paUiattiaa thereof 

^WiMiMwi, itiOUn thirty days. 

g93S. (Added in 1848.) A wBrrant of attachment must be 
**iaiiiwl from a judge of the court in which the action is brought, 
W fnim a county judge. 

SteO. (Added in 1849.) The warrant may be issued whenever it 
'^ appear by affidavit that a cause of action exists against such 
defendant, specifyuig tlie amount of the claim and the grounds 
•f, »ad that the defendant is either a foreign corporation, or 
resident of this State, or has departed therefrom with intent 
"■fcfraQd his creditors, or to avoid the service of a summons, or 
™PB himself Concealed therein witli the like intent. 
(Aui'd m 1857 and 1860.) 

8220. (As am'd in 1857,) Same as g 229 of 1849, except that ti 
'"llSwing words were addfd at the end thereof : 
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^^M "Or that rueh corporation or peraim hat ranoned, or i» about U 

^H remom, aag nf hia or tti properts from tMi State iDith i/itmit to d^iimd 

^^m hiaorUt orfdiiort, or hat attiffiud, ditpoMd of, or aeereted, or is about t) 

^H at^gn, di*poK nf, or teorete, any ofhu or itt property with, the like inttst, 

^H whelher tmA d^endant be a retident of thit Slate or not." 

I " 



I 



% 390. (As am'd in IB60.) The warrant may be baued when- 
ever it ahall appear by affidavit that a cause of action exiEli 
Against auch defendant, specifying the amonnt of the claim and 
the grounds thereof, and that tbe defendant ia eilher a foreigii 
corporation, or not a resident of this Btate, or has deported 
therefrom with intent to def^ud his creditors, or to avoid tlxe 
service of a sumraons, or keep himself concealed therein witb 
like intent, or that Bucb corporation or person baa xemoved, ci 
is about to remove, any of bis or Its property from this State wit3i 
intent to defraud his or its creditors, or has assigned, disposed of, <^^ 
secreted, or is about to assign, dispose of, or secrete, any of his ^^^ 
its property, with the like intent, whether such defendant be * 
resident of this Btate or not 

/( tiftoJi be the dntg of Vie plaintiff proeuring titch vxij-rant, iwW-^** 
ten doj/t after the ttguing ihereof, to caiue the a^tdamibi on leMtA ^^' 
tame mat ffraiUed to be fled in the office of the derk q/* the oount^ ^^ 
which the action ietobe tried. 

% 230. (Added in 1849.) Before iaaning the warrant, the Jud^^ 
shall require a written undertaking on the port of the plainti^^ 
with Bufflcient aurety, to the effect that, if the defendant recov^^ 
judgment, the plaintiff will pay all coats that may be awarde^^ 
to the defendant, and all damages which he may sustain by reaso '^ 
of the attachment, not exceeding the aum specified in the unda;:^ 
taking, which shall be at least two hundred and fifty dollars. 

(Am'd in 1883.) 

% 930. (As am'd in 1883.) Before issuing the warrant the judg*'"^ 
shall require a written undertaking on the part of the plaintiff, wit^^ 
aufflcient aurety, to the effect that, if the defendant recover jadg-TlS 
meat, or the aitachment be »el atide bff the order df the omirt, th^* 
plaintiff will pay all coata that m jy be awarded to the defendant, ani^^ 
all damages which he may sustain, by reason of the attachment- s 
. not exceeding the smn specified in the undertaking, which a 
at least two hundred and fifty dollars. 



h. sLaU^g 
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% 231. (Added in 1848.) The warrant ahaU be directed to the 
llieriff of any county in wWcb property of such defendant may 
be, and shaU require him to attach and safely licep atl the propurty 
Of aucb defendant witliin his county. Several warranla may be 
leaned at the same time to the aberiA of different a 

(Am'd in 1851.) 



§ 331. (As am'd in 1851.) The -wanA&t »hall be directed to the 
iheiiff of any county in nbich property of auch defendant may be, 
Bnd ahftll reqnire him to attach and safely keep all the property of 
»nch defendant within his county, or » miieli thereof at may b» niffi- 
vieja to mt^fy the plainCiff'* demajtd, togeOier with coOs and expeuMi ; 
tti wnount of Kkich maal be ilated t» conformity tiatk the complaint, 
together with (o»t* and expenim. Several warrants may be issued at 
Uie same time to the sheri^ of different countifs. 

g 338. (Added in 1849.) The sheriff to whom auch warrant of 
Mtachment is directed and delivered ahall procc<-d thereon, in all 
Respects, in the manner required of him by law in case of atlach- 
tfcenls against absent debtors ; aball make and return an inventory 
*iid aball keep the property aeized by him, or the priiceeds of such 
<ke ahull have been sold, to answer any judgment which may be 
obtained in auch action, and shall, aubject lo the direction of the 
Court or judge, collect and receive into lua posscijaion all debts, 
Credits and effects of the defendant. The sheriff may always take 
tench legal proceedings, either in hia own name or in the name of such 
defendant, aa may be necessary foi that purpose, and discontinue 
the same at auch times and on such terms aa the court or judge may 
direct. 

§ 9S3. (Added in 1B4B.) It any property so seized shall be perish- 
able, or if any part of it be claimed by any oUier person than such 
defendant, or if any part of It consist of a vesael, or of any share or 
therein, the same proceedings shall be had in all respects as 
provided by law upon attachments against absent deblora. 



^BbPto 



M. (Added in 1849.) The rights or shares which auch defend- 
t may have in the slock of any association or corporation, 
' together with the interest, and profits tlienNin, and all other prop- 
I erly in this Stale of such defendant, ahali be liable lo be attached 
\ udlevieduponandaold to satisfy the judgment and eiecutioa. 




He conK OF PKOOEDUEK. [§§ 235-2 

g 339. (Addrd in 1840.) The esecntion of the atlachmeat n 
any siicli rigbla, shares, or aoy debts or other properly incapsbl 
roanQBl delivery to the sheriff, shall be made by letiviiig a certi 
copy of the wturant of attachment with tUe presidenl or oi 
head of the association or corporaUon, or the secretaiy, caahiei 
managing agent thereof, or with the debtor or individual hole 
Bucli property, with a notice ahowiag the proper^ levied on. 

§ 330. (Added in 1849.) Whenever the sheriff BhaH, wltb a i 
rant of attachment or execution agaicat the defendant, appl; 
snch officer, debtor or individual, for the purpose of attaching 
levying upon such property, such officer, debtor or individual b 
famlsl) bim with a certificate, under his hand, designating the n 
ber of rights or shares of the defendant in the stock of such assr 
lion or corporation, with any dividend, or any incumbrance tber 
or the amount and description of the property held by sudi aas( 
don, corporation or individual, for the boncBt of, or debt owin) 
tbe defendant. If such officer, debtor or individual refuse to d( 
he may be required by the court or Judge to attend before him, 
bo exomiued on oath concemiug the same, and obedience to I 
orders may be enforced by attachment 

g 237. {Added in 1849.) In case judgment be entered for the pli 
iff in such action, the sheriff shall satisfy the same out of the p 
erty attached by him, if it shall be sufHcient for that purpose : 

1. By paying over Ui such plaintiff the proceeds of all sales of pei 
able property, and of any vessel, or share or interest in any Te 
sold by him, or of any debts or credits collected by him, or so n 
as shall be necessary to satisfy such Judgment. 

a. If any balance remain due, and an execution shall have 1 
Issued on such Judgment, he shall proceed to sell under i 
execution so much of the attached property, real or perBC 
except as provided in subdivision four of this section, as ' 
be necessary to satisfy the balance, if enough for that pnr 
shall remain in his hands ; and in case of the sale of any right 
shares in the slock of a corporation or association, the sheriff a 
execute to the purchaser a certificat* ()f sale thereof, and the 
chaser shall thereupon have all tlie rights and privileges in res 
thereto which were had by such defendant. 
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3. If any of the attached propeitf belonglag to the defendant shall 
Alive passed out of the hiinda of the Bheriff without having been 
Gold or converted into money, audi sheiiff shall repoeseas himeclf of 
Iha aame, and for that purpose shall hare all the authoritjr which 
he had lo seize the same under the attachment; and any person 
who shall willfully concCai or witlihold sucli properly from the 
sheriff aball l>e liahie tii double damages at tlie suit of the party 
injured. 

i Until the Judgment a^inst the defendant shall be paid, the 
sberiff may proceed to collect the notes and other evidences of debt, 
ajid the debts that may have been seized or attached under the 
''vamiiit of attachment, and to prosecute any bond he may have 
taken in the course of such proceedings, and apply the proceede 
tbereof to the payment of the judgment 

When the judgment and ail costs of tlie proceedings shall have 
Vieen paid, Ihe sheriff, upon reasonable demand, shall deliver over 
to the defendant the residue of the attached property, or the pro- 
ceeds thereot 
(Am'd in 1859.) 

g aST. (As am'd in 18S0.} Same as § 237 of 1S49, to sub. i, and 
f wm thence sa follows ; 

i. Until the judgment against the defendant sliall be paid, the 
aleriff may proceed to collect the notes, and other evidences of debt, 
njid (lie debts that, may have been seized or attached under the war' 
Trail of attauhment, and to prosecute any bond he may have talten 
of such proceedings, and apply the proceeds thereof 
Hq the payment of the judgment 

£fl« erpiratioTi of git mont/is from the dotting of the Judffmtjtt, 
•art thoU Aaw potam; vpim the peKUon of (S« plainUff, aeeompor 
By an t^Uadi, getting f<n1A fuBf/ aU tie proeeedinga wJiieh have 
Aad hy the iJieriff ana the lermee <^ the attaokmeTU, the property 
oUaeked, and the dispontion thereof, and idm the affidavit of Oie sheriff 
AoC he has u*ed dSdgeTux and Budeaoored to eoSecl the emdeneee cf d^t 
n Ut Adfldi 10 oKaehed, arui that there Ttmiam unceUeeted of the lame 
any part or porHon thereof to order the sheriff' to tell the tame Mpon 
mkA terms and in nufih manner as shaU be deemed proper. 2fdtiee (f 
M£A applicatirnt ^aU be giten to the defendant or hie attiyme}/ if the 
d^tndant iJiall have appeared in the aetion. In eaee the titmmoiui hoM 
M( been persenaSg mrred on the defendant, the court shaR make wueh 
13* 
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rate or order at to Ihe tmviee ef noUee and the Htm of Mrne«, at akiB 
be deemed jait. 

When the judgment and all costs of tbe proceedings shall htiTe 
been paid, the sheriff, upon reasonable demand, shall delivBr over to 
the defendant the residue of the atiached property, or the proceed! ■ ' 
thereof. 

§ 3S8. (Added in 1849.) The actions herein authorized to be 
brought by the alieriff may.be prosecuted by the plaintiff, or under- 
his direction, upon the delivery by him to the sheriff of an under- 
taking, executed by two sufficient sureties, to the effect that tb^ 
plaintiff will indemnify the sheriff from all damages, costs anX^ 

eipcnses on account thereof, not exceeding two hundred and fiftj 

dollaiB in any one action. Such sureties shall in all casefl, iilii \m 
required by the sheriff, justify, by making an affidavit that each is mtm- 
bouseholder, and wortb double the amount of the penalty of the^^^ 
bond, over and above all demands and liabilities. 

g 939. (Added in 1849.) If the foreign corporation, or absent orr^:^ 
absconding or concealed defendant, recover judgment against th^E^^ 
plaintiff; in such aclion, any bond taken by the sheriff, eicept such^^*' 
as are mentioned in Ihe last section, all the proceeds of sales and^^^ 
moneys collected by him, and all the property attached remainin^^^S 
in his hand!!, shall be delivered by him to the defendant or hi^^^ 
agent on request, and the warrant shall be discharged, and Ih^^^^ 
property released therefrom. 

% 240. (Added in 1849.) Whenever the defendant shall have ap 

peared in such action, be may apply to the officer who issued tte^^^ 
attachment, or to the court, fur an order to discharge the same, and, i — 

if the same be granted, all the proceeds of sales and moneys col " 

lected by him, and all the property attached remaining in his hands, -^ 
shall be delivered or paid by him to the defendant or his agent, and -" 
released from the atlacliment. 

(Am'd in 1862.) 

g !M0. (As am'd in 1863.) Bame as g 240 of 1849, except that the 
following words were added thereto at the end thereof: 

" AtuI v>hert there u more than one defetidarU, and eeoerid propartg 

cf eit/ier of Vie defendatUi haebeen te^ed by mrhieofthe order of aliaeh- 

metti, the defendant wJiote Mverol property hoe been le&ed may app^ 

* ttOie njteer leflo iimted the attachment for reUaf under thii teelum." 
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241. (Added in 1848.) Uponsacliapplicstioa tbedefendanleboll 
ver to the court or offlctr an undertaking executed by at least 
I sureties, resident and freeholders in this Stale, approved tiy auch 
n oi offieer, to the effect that the aureties will, on demand, pay 

Ihe plaintiff the amount of the judgment that may be recovered 

linst the defendant in the action, not exceeding the sum specified 
the uudcrtalting, whicli shall be at least double the amount 

jmed by tbc plaintiff in his complaint 

[Am'd in 1857, 18«3 and 1809.) 

S 241. (As am'd in lSfi7.) Upon such application the defendant 
■n deliver to the court or officer an undertaking executed by at 
Wt two auretiea, tnAo are residents and freeholders, or hoastJiolden, 

this Slate, approved by such court or officer, to the effect that the 
reties will, on demand, pay to Ihe plaintiff the amount of judg- 
ent that may be recovered against the defendant in the action, not 
:ceeding the sum specified in the undertaking, which shall be at 
1st double the amount claimed by the plaintiff in his complaint. 
' it thtUi appear by ajftdaeit that the property attached ie Im than 
I amount claimed by the plaintiff, the court or ojpcer itguing Ihe 
tMkvunt may order the same to be appraised, and t/ie amount of 
« undertaking »h^ then be doidile tJie amount so appraised. And 
. dB eate* the defendant may mote to discharge the attachment ai 

the eate of other proritional remediei. 

g341. (As am'd in 1802.) 8ameas§341,asaniendedml85T,except 
at the following words were added at the end thereof; 
"And uJure there ie more Ihan one defendant, and eeveriU property 
' either of the defendant* has been teized by virtiie of the ifrder of 
tafihment, the defendant vjhoie iej>eral property has been eeieed may 
titer to the court or ojpeer an undertaking in accordance viith the 
rocieione of thie lection, to the effect that hs vill, on demand, pay to 
I plaintiff the amount of jitdgvient that may be recosered againet 
eh defendant. And all the protiHont of thie section applieabU to 
eh ■undertaking shaU be applied thereto." 

% 341. (As am'd in 1869.) Upon such application Uie defendant 
.all deliver to the court or officer an undertaking eiecuted by at 
Mt two sureties, who are reaidenta and freeholders or householders 
this State, approved by such court or officer, to the effect that the 
ireties will, on demand, pay to the plaintiff the amount of jad^- 
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ment that may be recoyered against the defendant hi the action 
not exceeding the sum specified in the undertaking, which shall be 
at least double the amount claimed by the plaintiff in his aMnplsii.L 
If it shall appear by affidavit that the property attached be less \ 
than the amount claimed by the plaintiff^ the court or oflOcer issuing 
the attachment may order the same to be appraised, and the amount 
of the undertaking shall then be double the amount so appraised. 

And the pUdiUiff may^ within three daye after reeewing written 
noOee of the fiUng of such undertaking^ give notiee to the ^ieriff thaC' 
Tie excepts to the »uffleieney of the wreties. Jf he faHe so to do, he thatP- 
be deemed to have waived aU direction to them. When the ptcdnHff 
eeptSj the sureties shdU justify on notice in Uke manner as upon bail 
arrest. 

And the sheriff shaU he responsible for Gie sufficiency qf the sfureUes^ 
and may retain possession of the property attached, and the 
thereof in his hands, until the direction to them is either waived as 
provided, or untU they shaU just^, or new sureties skaJQ, be suibstitw 
and Justify. 

And in all cases the defendant may move to dischaige the attach- 
ment, as in the case of other provisional remedies. 

And when there is more than one defendant, and several pro 
of either of the defendants has been seized by virtue of the order oi 
attachment, the defendant whose several property has been sei 
may deliver to the court or officer an undertaking in accordance wi 
the provisions of this section, to the effect that he will, on demand,i^ ^ 
pay to the plaintiff the amount of judgment that may be recovered.^^ 
against such defendant. 

And all the provisions of this section applicable to such under—- "^ 
taking shall be applied thereto. 

§ 242. (Added in 1849.) When the warrant shall be fblly exe- 
cuted or discharged the sheriff shall return the same, with big pro* 
ceedings thereon, to the court in which the action was brought 

§ 243. (Added in 1849.) The sheriff shall be entitled to the same 
fees and compensation for services, and the same disbursements, 
under this title, as are allowed by law for like services and disburse- 
ments under the provisions of chapter 5, title 1, and part 2 of the 
revised statutes. 

(Am'd in 1865.) 
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§ 243. (Aa lun'd in 186G.) The sheriff ahall be entitled to Uie 
same fees and conipeiisation Tor services, and the samo disbiirae- 
mentfi, under this title, as are allowed by law for like services knd 
diabuisementg onder the provisions of chapter 6, title 1, and part S 
of tlie revised statates. Providtd, hmeeter, that w> poundage or oQwr 
6»mpen»ationthaUb6aSouieitaths»iM>lieHff{eee«pthi»ft«(^J\ftyce7U» 
for making the levy, and nuA eompensatian for hit trouble qthI expetue 
fji taJsing poisettian, of and presercing the property cm ihaR be fxtd, 4y 
ttd offeer inning the a/taekjaeTii), uTilat a iettlement ihaU be had or a 
jvdffrmfd ihaU be reeooered aiid eoBeeted i» whale or in part in lh« 
aeUon in viliieh th^ ailaeJiment in fhit title referrsd to lAaU have isfued. 
And vihere a jadgment ehaU hate been reeoixred and coSeeled in part 
only, the amount (^ hU poundage »haU not be eMmated vpon any «um 
gretUer than the mm eoUeeted upon saeh jv^gmtjd. And where a wf- 
tUment ihaU be had, the atnount of his poundage »haU not be estimated 
vpon any »um greater than the Oimouni at whieJt aaiid leltlemeitt te 



CHAPTER V. 
FroriHonai Semedte*. 



% 344 (Being § 300 of 1848.) ITnlil the legialatiire Bhall otherirlse 
Iffovide, the court may appoint receivers, and direct Uie deposit of 
IDoney or other thing in court, and grant the other provisional 
remedies now existing, according to the present practice, except as 
otherwLie provided in this act. 

(Ani'd in 1851, 1853, 1857, 1858. 1863 and 1867.) 

g 244. (Aa am'd in 1851.) A receiver may he appointed : 
1. Before Judgment, provisionally, on the application of either 
party, wlien he establiahea a prima fade right to such proper^ 
vliich is the subject of tlie action, and which is in the possession 
of on adverse party, and the property, or 11a rents and profits, are 
in danger of being lost or materially injured or impaired. . 

9. After Judgment, to carry the judgment into effect I 

8. Afl«r Judgment, to dispose of the properly according to tha ' 
Judgment, or to preserve it during the pendency of on appeal, or 
Irhen. xa execution has been returned unsatisfied, and tlie judgment 
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^■t 4. In the cases provided in thie code anid by special statutes, when 
^m M corporation h&s been ditisolved, or te Insolrcnt, or in Imminent 
^m danger of insolvency, or has forfeited its eorponle rights. 

6. In such otlier cases as are now provided by law or may be in 
accordance with the existing practice, eieept as otherwise provided 
in this set. 

The court may grant the other provisional remedies now extsthig - 
acconllng to the present practice, escept aa otherwise provided 'm-» 



P 



thistu 

• When it is admitted by the pleading or eiaminatioD of a party^r " 

Ifaat he has in his possession, or vmder his control, any money oc^K^ 

Other thing capable of delivery, which, being the sobject of the lit! J 

gallon, is held by him as trustee for another party.or which belong^i^" 
or is due to another parly, the court may order the same to bfc.-» ■ 
deposited In court, or delivered to such parly, with or withouW^ -* 
security, subject to the further direction of the court. 

Whenever, in the exercise of its authority, a conrt sliall hav^^"^ 
ordered the depoait or delivery of money or other thing, and tht— ^^ 
order la disobeyed, the court, besides punisliing the disobedience -^^ 
as for contempt, may maice an order requiring the sheriff to tak^^^ 
the money or thing and deposit or deliver it in conformity with thc^^^^ 
direction of the court 

When the answer of the defendant admits part of the plaintiff'^^^ 
daim to be just, the court on motion may order such defendant b^^ 
satisfy that part of the claim, and may enforce the order as it en^ — 
forces a provisional remedy. 

I § 344. (As am'd In 1852.) Same as g 244, as amended in 1851, es- 
Gept in sub, 1, which was amended so as to read as follows : 

1. Before judgment, on t!ie application of either party, whoi ho 
estamishes an apparent right to property which is the subject of 
the action, and which is in the piissesaion of an adverse par^, and 
the $r»pertf , or its rents and profits, are in danger of being loet or 
materially injured or impaired. 
And In sub. 6, which was amended so as to read as follows ; 
0. In such other cases as are now provided by law, or may bo In 
e with the existing practice, except as otherwise provided 
D this act. 
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Wben it is admitted b; the pleading or exfttnimttiOD of ■ party, 
tb&t be bas in his pofsession, or onder bia control, any money or 
other thing capable of delivery, which, bein^ the subject of tbe 
litigation, is held by him as truBtee for another party, or which be- 
longs OT ie due to anotlier party, the court may order the game to 
be deposited in court, or deliTered to such party, with or without 
gecmity, subject to the further direction of the court. 

Whenerec, in the eierciae of its authority, a court Bball have 
ordered the deposit, delivery or eomiegaiie^ of money or other prop' 
ertg, and tbe order is disobeyed, the court, besides punishing tbe 
disobedience, as for conMmpt, may make an order requiring the 
sheriff to take tlie money or property, and deposit, deliver or eeimej/ 
it, in cooformity with the direction of tbe court 

When the nnswcr of the defendant admiU part of the plaintiff's 
claim to be just, the court on motion may order such defendant to 
Mlsfy that part of the claim, and may enforce tbe order as it 
""" ' provisional remedy. 

g 244. (Ab am'd in 1857.) Bame as g 344, as amended in 185S, 
except in sub. S, which was amended so as to read as follows : 

6. In such other cases as are now provided by law, or may be in 
accordance with the existing practice, except as otterwisc provided 
by tliis act 

When it is admitted by tbe pleading or examination of a party, 
that be bas in bis possession, or raider his control, any money or 
olher thing capable of delivery, which, being the subject of tbe liti- 
gation, is held by bim as trustee for another parly, or which 
belongs or is due to another party, the court may order tbe same to 
be deposited In court, or delivered to such party, with or without 
Mcnrity, subject to the further direction of the court. 

Whenever In tbe exercise of its authority a court shall have 
ordered the deposit, delivery or conveyance of money or ctber 
property, and the order is disobeyed, the court Iwsidea punishing 
the disobedience, as for contempt, may make an order, requiring 
Ihe sheriff to take tbe money or properly, and deposit, deliver or 
convey it, in conformity with the direction of the court. 

"When the answer of the defendant esuprea^y, or bg not denying, 
tdmlts part of the plaintiff's daim to be just, tbe court on motion 
nay order such defendant to satisfy that part of the claim, and 
Biay enforce Ihe order as it enforces a jvdsmenl or provisional 
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§ S44. (Ab am'd in 1888.) Same as g 244. bs amended in 18E7, 
except in euMiviBiona 1 and 4, which were reapectiTely amended 
BO BB to read as follows : 

I. Before judgment on the application of dUier party, when he 
estabtiahea an apparent right to properly which is the subject of the 
HctioD, and which U in posBession of on adverse party, dnd the prop- 
erty, or its rente or profits, are in danger of being lost or materiallT 
ii^OKiot impaired, eitepl in earn when judgment upon f<Uiiere toaji-- 
metr may ba had aith»alajiplieatiim to Hm anirt. 

i. In the cases provided by this code and by epecial statutes^ 
when a corporation has been dissolved, or is insolvent, or icM 
imminent danger of lueolvcncy, or has forfeited its corporate 
rights, and in tike eaeet of the property leithin tkU State afforHgrsr 
corporation*. 

g 244. (As am'd in 1663.) Same as g 244, as amended in 1856tf 
escept in sab. 4, which was amended so as to read as follows 

4 In the cases provided in this code and by special statute^ 
when a corporation has been dissolved, or is insolvent, or icM 
imminent danger of insolvency, or has forfeited its corporate 
rights, and in Uke laaes of the property wilhin this State of for-^ 
dgn corporations. Beeeivera of the property mthin thie State ojm 
foreign eorporaiioni ahfUl be allov>ed the game eommittiona aa ar^ 
aSoaed by laa to the trustees of the estates of abtemiding, ooneealec^ 
emd non-reaident dStors. 

§ 244, (Aa am'd in 1867.) A receiver may be appointed : 

1. Before judgment, on tlie applieation of either piuly, when ii0 
establiBhes an apparent right to property which is the subject of 
the action, and which ia in the possession of an advsrse party» 
and the property, or its rents- and profits are in danger of Ijein^ 
lost or materially injured or impMred, except in cases where judg- 
ment npon fiiilure to answer may be had without application to Iho 

2. After judgment to carry the judgment into effect. 

3. After judgment to dispose of the property according lo the 
judgment, or to preserve it during the pendency of an appeal, or 
when an execution has been returned unsatislied, and the judg- 
ment debtor refuses to apply hia property ta sal^actip^ 
judgment 
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i. In the cases provided in this code, and b^ epccial Btatnles, 
when a corporation has been disaalTed, or ia insolvent, or in immi- 
nent danger of ineolvency , or has forfeited iu corporate rights ; tmd 
in like cases of the property within thifl State of foreign corpora- 
tions. ReceivetB of the property within this Btate of foreign or 
other corporations shall be allowed ruch eominiarioni aa may bt fixed 
ly the court appointing them, net acuiMng five per cent on (A* 
amount received and diUuned by thtm. 

5. In Boch other coses as are now provided bj law, or maj be in 
accordance with the existing practice, except as otherwise provided 
in this act. 

When it is admitted by the pleading or examination of a par^, 
that he has in iiis possession, or under liis control, any money or 
other thing capable of delivery, which, being the subject of the 
litigation, is held by him as trustee for another party, or which 
belongs or is due to another party, the court may order the 
same to be deposited in court, or delivered to such party, witi or 
without security, subject to the further direction of the court. 

Whenever, in the exercise of its- authority, a court shall have 
ordered the deposit, delivery or conveyance of money or other 
property, and the order is disolwyed, the court, besides punishing 
the disobedience, as for contempt, may make an order, requiring 
the sheriff to take the money or property, and deposit, deliver or 
convey it, in conlbrmity with the direction of the court 

When the answer of the defendant expressly, or by not denying, 
Admits part of the plaintiff's claim to be just, the court on motion 
may order anch defendant to satisljr that part of the claim, and may 
nibrce the order as it enforces a Judgment or provisional remedy. 

14 
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IV. Trim by the conrt 

V. TrUl by rof ereet. 
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CHAPTER L 

Judgment upon faUurt to 



BktjohWB, Jndeme 
S46. Judgmt 



MT. JudemcDt on frivolous demnmr, Bjis«er or reply. 

§ 9*5. (Being § 301 of 1848.) A judgment is the final d 
tion of the rights of the parties in the action. 

§ S46. (Being g 303 of 1848,) Judgment may be had, if the de- 
ffendant fail to answer the complaint, as follows : 

1. In an action arising on contract for the reeoveiy of money 
only, tlie plaintiff may tile with tlie cleric the snmmona ar 
plaint, with proof of service, and that no answer has been receiTed_-< 
The clerk ahall thereupon enter judgment for Ihe amount menlioned. — 
In the BummonB. 

a. In other actions the plaintiff may, upon the like proof, apply^ 
to the court, at the time and place specified in the Bommons, lea 
the relief demanded in the complaint. If the taking of an account 
or the proof of any fact be necessary to enable the court to give 
judgment, or to carry ihe judgment into effect, the court, instead 
of taking the account or bearing the proof, may. In its discretion 
order a reference for that purpose to any pereon, free from all ex- 
ception, to be named by the plaintiff. Ajid where the action is for 
the recovery of money only, the court, if the plaintiff require It, 
Bhall order the damages to be assessed by a jury; or, if the ex- 
amination of a long account be Involved, by a reference as abOTB 
provided. 

(Am'd in 1849, I85I and 1858.) 



H6.] CODB OF FEOCEorEE. 



1^6. 

Ik S 248. [As am'cl fn 1840.) Judgment maj be had, if the defendant 

^■D to answer the complsint, bs follows : 

^ 1, In any action arising on contract, for the recovery of moncj 
milj, the plaintiff may file with the clerk jwef of pertoital serrlca 
of the summonB and eamplaiTtl on dm or more of the dtfendantt, or 
<f lAe mmmeni acmrding to tAe prmtidont of tection 130, and that no 
answer has been received. The derk ihaU thereupon enter judgment 
for tha amount menHoned in the tummon* againtt tha d^endant or 
d^endantt, or agninH ojie or more of teeerai defendajilg, in the eatet 
pra^ndedfor in teetioa 13S. Bui, \fthe eon^lainl be not nrom to, and 
ruA aeHon ii on an inttrumtnt for the pojpnent of money only, the 
derh, on itt production to Mm, ihoR atsegs the amount due to the 
plaintif thereon / and in other eager thaH ateertain the amount which 
Ae plaifitiff u entitled to reeomr in »ueh aetion, from hit exaimination 
wider oath, or other proof, and enter the judgment for the amount la 
(MMMd irr aecertained. In earn the defeadani ffice notice of appear- 
aiux in the action he thaU be entitled to five dayi notice of the lime and 
place of fucA auetrment. 

2. In other actions the ptainlitf may, upon the like proof, apply 
lo the court, after tlie erpiration of the time for anmcenng, for the 
relief demanded in the complaint. If the taking an account or the 
proof of any fact he necessary to enable the court to give judgment, 
or to carry the judgment Into eSfcct, the court, inatead of taking the 
Iccounl or hearing the proof, may, in its discretion, order a refer- 
ence for that purpose to any person, free from all exception, to be 
named by the pa/Ftj/. And where the action is for tlie recovery of 
money only, or of specific real or personal property, with damages 
for the withholding thereof, the court may i»sue a writ of inquiry or 
order the damagea to he assessed by a jury ; or, if the examination 
of a long account he involved, by a reference as alwve provided. 
In caee the defendant give n*(ice of a^pearante in the action befirre 
tae eapiration of the lime for aneiBcring. he tholl be entitled to eight 
dayi' notice of the time and place of application to the court for the 
relief dmianded by the complaint in rueh action*. 

8. In aetiona where the tertice of the evmmoni and complaint viae 
not pereonal, the plaintiff mag, in tike manner, apply for judgment, 
and the court ahall thereupon eaase proof to be taken of the d»- 
moTuI Tnentioned in the complaint, a/td in com the defendant it a 
t, ihaU cause the plaintiff or hie agent to be examined on 
It to «n^ pa^pnent* that have been made to *uch plaintiff, or to 
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mt to bU u»e, on oKount qf lueh demand, and mojr rendsrjadg- 
mmifiyr tfus amou nC which h« u enHSed to reeoctr, and ma^, »n iU dU- 
antim, r*ju*™ tht plaintiff to eaum to be filed aatuffiietory Mcurit]/ to 
eiiidt the order of the court (oncAinff the reititutim <if any eHatt or 
effeett ohieA may be diretted by fiuh Judgment to be Iran^erred or 
dttiwred, or the rMtitution of any money that may be eoUeeted nnder 
or by tirtae ofmuA judgment, in eate the d^endtmt or hit repretmt- 
atim* ehail apply and be admitted to d^nd the aetiott, and tftstf 
fueeeed in iveh de/ewe. 

§ 246. (Ab Bm'd in 1851.) Same aa § 246 aa amended in 1848 to 
Eub. S, and from Uience as follows: 

2. In otUcr actiona the plaintiti' oxa.y, upon the like proof, apply to 
the court, after the cipiration of the time lor answering, for the 
relief demanded in the complaint. If the taking of an account or 
the proof of any fact be necesaary to enable the court to give judg- 
ment, or to carry the judgment into effect, the conrt may tak6 tho 
aeetnmt or Tifar the proof, or may, in its discretioD, order a refer- 
ence for that purpote. And where the action is for the recovery of 
money only, or of apeclflc real or personal property, with damages 
for l^e withholding thereof, the court may order the damages to 
he assessed by a jury, or, if the examination of a long account be 
involved, by a reference as above provided. ^ the defendant give 
notice of appearance in the action before the esplratlon of tbo 
tdme for answering, he ahail be entitled to eight days' notice of the 
time and place of application to the court for the relief demanded 
by the complaint. 

8. In actions where the service of the summon was by pvbUeation, 
the plaintifT may, in like ntanner, apply for judgment, and the court 
mint thereupon require proof to be made of the demand mentioned 
In the complaint, and, if tlie defendant be not a rendent of the State, 
mvst require the plaintiff or hU agent to be examined on oath r#- 
tpeeling any payments that bare been made to the plaintiff, or to any 
one for Ilia use, on account of euch demand, and may render judg- 
ment for the amt/vnt ichieh lie it entitled to recover. Before render- 
ing judgment the court may, iA its diecretion, require the plaintiff 
to cause to be filed satisfactory secnrity to abide the order of the 
court touching the restitution of any estaW or effects which may bo 
directed by such judgment to be transferred or delivered, or the 
restitution of any monoy that may be collected under or by virtue 
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of sach judgment, in case the defendant or his leprescnlatires shall 
apply and be admitted to defend the action, and Bhall succeed In 
ncli defenae. 

ga4«. (Aa am'd in 1858.) Judgment may be hiid, if the defend- 
ani faiJfi to answer the complaint, as follows : 

1. In any action arising on contract for the recover; of monef 
i^y, the plaintiff ma; file with the clerk proof of personal service 
of Uie summons and complaint on one or mure of the defendanta, 
"t of the Eommons, according to tLe provieiona of eection 130, and 
tlitt DO answer has been reccired. The clerk shall Uiereupoa enter 
■ judgment for the amount mentioned in the summons against the 
Sfifendant or defendants, or against one or more of several detend- 
"!■% in the cases provided for in seclion 138. But, if the com- 
t^bint be not sworn to, and such action is on an inslniment for 
'ie payment of money only, the clerk, on its production to him, 
■hall assess the amount due to the plaintiff tliereon ; and in other 
i shall ascertain the amount which the plaintiff is entitled to 



a under oath, c 



'Other 



B of appearance in the 
::e of the time and place 



H any «urft action, ihaS ntfj 



'ecover in sach action, from his e 
Proo^ and enter the judgment for the ai 
^ined. In case the defendant give no 
Action 1)6 shall be entitled to five days' n 
•^f such aaseasmenL 

Where the d^eiidant, b^ his a 
^rty the plaintiff's daim, but t?ia2l tHup a eoanCerelaim amojinting 
^olega than tht plaintiff's olaim.Jtidgmejit may be had by the plaintiff 
•for the eaee*$ of eaid claim over the mid counterclaim, in like maa- 
»t«r in, any such attion, upon the plaintiff's filing ttith the derk of 
the court a ttatement admitting s^tch counterclaim, ichic.A statement 
^^all be annexed to and be a part of t?ie judgment roll, 

2. In other actions the plaintiff may, upon the like proof, apply 
to the court, after the expiration of the time for answering, for Uie 
t-elief demanded in the complauit. If the taking of an account or 
the proof of any fact be necessary to enable the court to give judg- 
ment, or to carry the judgment Into effect, the court may take the 
account or hear the proof, or may, in its discretion, order a refer- 
ence for that puipose. And wliere tlie action is for the recoveiy of 
money only, or of specific real or personal property, with damages 
for the withholding thereof, the court may order the damages lo 
be BSBessed by a jury, or, If the examination of a long account be 
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inTolyed, by a reference as aboye provided. If the defeDdant ^ve 
notice of appearance in the action before the expiration of the time 
for answering, he shall be entitled to el^t days' notice of the time 
and place of application to the court for the relief demand^ by the 
complaint 

8. In actions where &e seryice of the summons was by publica- 
tion, the plaintlir may, in like manner, apply for judgment, and the 
court must thereupon require' proof to be made of the demand 
mentioned in the complaint, and, if the defendant be not a resident 
of the State, must require the plaintiff or his ag^it to be examined- 
on oath respecting any payments that have been made to the 
plaintiff, or to any one for his use, on account of such demand, and 
may render jud^nent for the amount which he is entitled to re- 
cover. Before rendering Judgment the court may, in its discretion, 
require the plahitiff to cause to be filed satisf actoiy security to 
abide the order of the court touching the restitution of any estate 
or effects which may be directed by such judgment to be trans- 
ferred or delivered, or the restitution of any money that may be 
collected under or by virtue of such judgment, In case the defend- 
ant or his representatives shall apply and be admitted to defend the 
action, and shall succeed in such defense. 

§ 347. (Added in 1849.) If a demurrer, answer or reply be frivo- 
lous, the party prejudiced thereby, upon a previous notice of five 
days, may apply to a judge of the court, either in or out ot the 
court, for judgment thereon, and judgment may be given accord* 
ingly. 



§248-260.] 



COPB OF PBOCBDITRS. 



C3HAPTER n. 

It»us» and the Modt of Trial. 

kMB. ThedUtarentUudiDt IsaoM. 
M9; Itmu or )■«. 
KO. iMue of fKt 

IGl. On IMDU of baQi Inr mO. fsel, the Isans of Uw to 
ua. Tital,wlut. 
M& Iwae of Oct to be tried bj jnrj, nnleu wilted 



ISS 

i 



beflntUsd. 

or tatereata 



KL Other 
lU. All iH 
SM. Eltbel p 



lel 10 bs tried bj the c 



!. Older of dlep< 



if lesi 



3 A Etn^e jndgQ. 



m the t 



g 34S. {Being g 303 of 1848.) Issues arise upon tUa pleadings, 
-when & fact or conclusion of law is mHintainecl b; the one portf 
and controverts l^ the o{her. The; are of two kinds : 

1, Of law; and 

2. OffkcL 

g 249. (Being g 204 of 1848.) An issue of law arises, 
1. Upon a demnrrer to the compldnt; or 

S. Upon an allegation of fact in a pleading, by the one party, Qa 
truth of which is not controverted by the other. 
(Am'd in 1849.) 

§349. (As am'd in 1849.) An issue ol law ariacB, 
i. Upon a demurrer to the complaint, answer or reply, or to some 
thereof. 

1 250. (Being g 305 of 1848.) An issue of fact arises, 

I. Upon a material allegation of the complaint controrerted by 



m 



;r controverted by the reply; i 



2. Upon new matter in 

S. Upon new matter in the reply. 

(Am'd m I8«).) M 

% 350. (As am'd in 1849.) An issue of fact arises, " 

1. Upon a material allegation in tlio complaint controverted by 
the answer ; or, 

2. Upon new matter in the answer controverted by the reply; or, 
S. Upon new mailer in the reply, eieept an insae if Inw it joined 
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g 251. (Being g 206 of 1848.) Issues both of law and of fact may 
arise upon the pleadings in the same action. In such case, the issues 
of law must be first tried, unless the court otherwise direct 

(Am'd in 1849.) 

§351. (As am'd in 1849.) Issues both of law and of fact may 
arise upon different pa/rts of the pleadings in the same action. In 
such cases, the issues of law must be first tried, unless the court 
otherwise direct 

g 252. (Being § 207 of 1848.) A trial is the judicial examination 
of the issues between the parties, whether they be issues of law or 
of &ct 

(Am'd hi 1851 and 1852.) 

• 

g 252 (As am'd in 1851.) An issue of law must be tried by the court, 
unless it be referred, as provided in sections 270 and 271. An issue of 
fact in an action for the recovery of money mUy, or of specific real 
or personal property, or for a divorce from the marriage contract 
on the ground of adultery, must be tried by a jury, unless a jury 
trial be waived, as provided in section 268, or a reference be ordered 
as provided in sections 270 and 271. 

g 252. (As am*d in 1852.) A trial is the judicial examination of 
tlie issues between the parties, whether they be issues of law or of fact. 

% 253. (Being § 208 of 1848.) Whenever, m an action for the 
recovery of money only, or of specific real or personal property, 
there shall be an issue of fact, it must be tried by a juiy, unless a 
jury trial be waived, as provided in section 221, or a reference be 
ordered as provided in sections 225 and 226. 
■ (Am'd in 1849 and 1852.) 

g 253. (As am'd in 1849.) Whenever, in an action for the recovery 
of money only, or of specific real or personal property, there shall 
be an issue of fact, it must be tried by a jury, imless a jury trial be 
waived as provided in section 266, or reference be ordered as pro- 
vided in sections 270 and 271. 

g 253. (As am'd in 1852.) An isme of laio must be tried by the 
court y unless it be referred, as provided in sections 270 and 271. An 
issue of fact, in an action for the recovery of money only, or of 
specific real or personal property, or for a divorce from the marriage 
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i ^Hraet en the ffrovnd ofaJulteiy, must be Iried by a jury, unless a 
■ jitj trial be waived as proTJded in section 266, or a rerercnce be 
i ordered as provided in aeclions 370 and 271. 

V §254. (Being g SOB of 1848.) Eveiy olber issue ia triable by the 

•^tirt, whicli, Lowever, may order the wiole iasue, or any specific 
question of fact involved therein, U> be tried by a juty; or may 
•^ftr it, as provided in flections 835 and 236. 
<Am"d in 1848.) 

g SSI, (Aa an^'d In 1840.) Every other iasue is triable by tlie court, 
^^>ucli, however, may order Ihe whole issue, or any specific question 
*-*^ fatt involved therein, lo be tried by a jury ; or may refer it, as 
t*>-oyidcd in sectioitu 270 and 271. 

§355. (Being g 210 of 1848.) All imnes, whether of law or fact, 

e by a jury or by the court, shall be tried before a single judge. 
i in the supreme court shall be tried at Ihe circuit courts. 
(Am'd in 1849, 1851 and 1853.) 

g 255. (Ah am'd in 1849.) All issues, whether of law or fact, triable 
**j a jury or by the court, shall be tried before a single judge, 
^^ucs of fact in the supreme court shall be tried at the circuit 
^iourta. I»sue» of lavi, in the Jlral iimtance, at a irrcuit court or 



g 355. (As am'd in 1851.) All issues of fact, triable by a Jury or 

court, must be tried before a single judge. Isaues of fact in the 

t must be tried at a circuit court leh^a the triaZ U by 

otherwise at a eireuit court or fecial term, a» the eourt mag by 

rule* preKribe. Issues of law must bo tried at a general term, 

vnleit the eourt order the trial to be had at a tpecial term. 

% 259. (Aa am'd in 1853.) All issues of fact, Iriable by a jury or 
by the court, must be tried before a single judge. Issues of act in 
the supreme court must be tried at a circuit court when the trial is 
by jury, otherwise at a circuit court or special term, as the court 
may by its rules prescribe. Issues of law must be tried at a dreuit 
eourt or tpecial term, and ihall. unlets the court otherwise direct, 
hme prtferenM on the calendar. 
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^B g 356. (Being g 211 of 1848.) At &ay time aRer 

^B ten dsye before the court, either par^ ma; give iv 

^H party giving the notice Bball iUmlBh the clerk, : 

^H before the court, with a note of the isaue, contain: 

^H acUoD, the names or the atlomeyB, and the time when the last plead- 

^H tng was Berred, and the clerk shall Chereupoa ent 

^H the calendar according to the date of the issue. 

H (Am'd in 1858, ISSO, 1860, 1863, 1665 and 1869.) 



[§ 256. 

lue, and at least 
ceoftriaL The 
least four days 
Lg the title of the 



I 

I 



§ S50. {As am'd in 1858.) At any time after issue, and at least ten 
days before the court, either party may give notice of triaL The 
party giving the notice shall furnish the clerk, at least eighl daya 
before the court, with, etc (as in 1848). 



§ SS6. (Ab am'd in 1859.) At any time after issne, ai 
foarUen days before the court, eitlicr party may, etc (as 

g 256. (As am'd in 1860.) Same 
except that the following words v 
thereof; 

"In t!ie firU judicial diaCrict, there netd be bvt one notite of trial, 
and one note of i$tti4 from either party, and the action ehaU then 
remain on the raiendar until dispoted of, and when failed, way 6b 
brought to trial by the party giving the notice. •/» the lame dittnet 
the courti may direct t/i4 employment of a atejtographer, in mch tatt 
at appear to them to require it, and mag order the e(tpen*e oecaaioned 
thereby to be paid by the partiet, not exceeding, however. Jive dollar* 
a day to eaeA party." 

g 256. (As am'd in 1803.) Same as g 256, as amended in 1860, 
except that all after the word " notice" in the second paragraph 
yiaa stricken out and the following words added to said section: 

"In every action in which issue of fact is now joined, and 
the action is now placed upon the calendar of the supreme 
court of the first judicial district or of the BUperior court of tlie 
oily of New York, or of the court of common pleas for the <aty 
and coimty of New York, the party who shall have filed such note 
of issue shall, as a condition precedent to Buch action being 
brought to trial, pay to the clerk of the court the sura of three dol- 
lars; and in every action in either of the sttid courts, commenced 
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after tbe passage oi Uus acl, tbe pertjr who shall fUe therein ft Orat 
note of issue of fact shall, as a ccmditioa precedent to such flling, 
pay lo the clerk of Ihe court the Burn of three dollars ; and the 
amounts so received shall be accounted for and paid oyer monthly, 
by the clerk of each of said courta, to the comptroller of the dty of 
New York, and by him deposited in the county treaaniy, to be used 
US a fund for the payment of (be salaries of stenographers employed 
in said courts, as provided for in this section. If (.be fund Ibua cre- 
ated be inadequate to pay such salaries, the additional amoimt 
necessary for such payment shall be appropriated and paid from 
the fund of county contingeacics, to which fund any siuplus of the 
sums eo paid over to the comptroller, as hereinbefore provided, shall 
be credited. 

Each of the courts hereinbefore named shall appoint a etenog- 
npher for the cuxuiit, trial term or special term, which constitutes 
K a^iarate branch of such court, who shall be a sworn officer of tbe 
court, shall hold office during the pleasure of the court, and shall be 
paid a salaiy of Mteen hundred doUars per annum, in like manner 
OB the salaries of other officers of the courts are now paid. It shall 
be the duty of every stenographer so appointed for any circuit, trial 
term or special term, under the direction of the presiding judge 
thereof, to lake full stenographic notes of all proceedings in every 
trial thereat; and in case the presiding judge shall require a tran- 
script of said stenographic notes, h£ may order tbe expense thereof 
to be paid equally by the parties to tlte action, at the rate of i^n 
cents for every one hundred words so transcribed, and may enforce 
payment thereof ; and the amount so paid, together with tbe sum 
paid, as a condition precedent to tbe cause being brought to trial, or 
to the first note of issue being filed, as hereinbefore provided, shall 
be deemed a necessary disburaenient within the meaning of section 
811 of tbe code of procedure, and shall be allowed as such to the 
prevailing party in the action. 

At any extra circuit, trial term or special term of said courts the 
pre^ding judge thereof shall appoint a stenographer for such extra 
circuit or term, who shall, in tike manner as aforesaid, be a sworn 
ofBcer, and who shall be paid a compensation at the rate and in the 
manner hereinbefore provided. When a court of oyer and terminer 
■ball be held in and for the city and county of Neiv York, the pro- 
dding Judge thereof shall designate one of the stenographers of the 
■Dpreme court to acl as stenographer of such court of oyer and tor- 
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^H miner dutin^ its session, who aball, in like manner w aforesaid, be 
^H A Bwora officer, but who shall reccirc no compensation in addition 
^H to his salary, as bcreinberoru provided, except that in case a Iraa- 
^H script of liis BteDOgraphii; notes, taken on the trial of an; criminal 
^H cause, be required Tor the use of the presiding judg«, or the diatrict- 
^V stlornej, the expense thereof ehall, on the order of such judge or 
diatrict-sCtorney, be paid as a county charge at the rate hereinbefore 
specified. 

In other counliea of this state, on trials of issues of fact, at anj 
circuit court, or Cflurt of oyer and terminer, it shall be lawful for 
the presiding justice, in his discretion, to employ a stenographer, 
who shall be entitled to such compensation as shall be certified by 
such justice, not exceeding five dollars for each days' attendance at 
such court, at the request of such justice, which compensation shall 
be a charge upon the counties in which such courts shall be held 
respectively, and shall be audited, allowed, and paid in like manner 
OS other county charges are audited, allowed and paid. It shall bo 
the duty of such stenographer to furnish to any parly to such trials, 
upon request, a copy of the evidence and proceedings taken by him 
on such trials, or of such part thereof as may be required, on payment, 
on behalf of such party, of six cents for every One hundred words 
of the copy so furnished, 

6 250. (As am'd in 18B5.) Sagie as § 256, as amended in 1869 (pMI), 
except that it did not contain the words at the end thereof printed 
in italics. 

g 356. (As am'd hi 1869.) At any time after issue, and at least 
fourteen days before the court, either party may give notice of triaL 
■ The party giving the notice shall furnish the clerk, at least eight 
days before the court, with a note of the issue containing the titla 
of the action, the names of the attorneys, and the time when tjie 
last pleading was served, and the clerk shall thereupon eater 
the cause upon the calendar according to the date of the issue. 
In the first judicial district there need be but one notice of 
trial, and one note of issue from either party, and the action 
shall then remain on the calendar until disposed of, and, when 
called, may be brought to trial by the party giving the notice. 
In every action in which issue of fiict is now joined, and the action 
is now placed upon the calendar of the supreme court of the flrat 
judicial district, or of the sujiorior cni'rt of tlit city of New YoA, 



g 256.] CODE OF PROCEDDTIB. 169 

or of the comt of common pleas fbr the city and county of New 
York, the p«rty who shall have filed such note of issue, shall, as A 
condition precedent tn soch action Iteing brongfat to trial, pay to the 
clerk of the court the sum of three dollHra ; and in every action in 
either of the said coiirta, commenced after the passage of this act, 
the party who shall file therein a first note of issue of fikct, shall, as 
a condition precedent to such fling, pay to the clerk of the court 
the sum of three dollaraj and the nmonnts so received ahail be 
accounted for under oath, and paid over monthly, by the clerk of 
each of said courts, to the comptroller of the city of New York, 
and by him deposited in the county treasury, to be used as a fund 
for the payment of the salaries of stenographers employed in said 
conrls, as provided for in this section. If the f\ind thus crcat^'d be 
inadequate to pay snch salaries, the additional amount necessary for 
such payment shall be appropriated and paid D*om the ftind of 
county coatingencies, to which fund any surplus of the aums so paid 
over to the comptroller, as hereinbefore provided, slmll be credited. 

Each of Uie courts hereinbefore named shall appoint a stcnog* 
rapher for the circuit, trial term or special term, at which issues ot 
fact are tried, which constitutes a separate branch of such court, who 
shall be a sworn officer of the court, shall hold office during the 
pleasure of the court, and shall be paid a salary of twenty-five hun- 
dred dollars per annum, in like manner as the salaries of the other 
officers of the courts are now paid. It shall be the duty of every 
stenographer so appointed for any circuit, trial term or special term, 
under the direction ot the presiding judge thereof, to take full 
Stenographic notes of all proceedings in every trial thereat ; and in 
case the presiding judge shall require a transcript of said steno- 
graphic notes, he may order llie expense thereof to be paid equally 
by the parties to the action, at the rale of ten cents for every one 
hundred words so transcribed, and may enforce payment thereof; 
and the amount so paid, together with the sum paid as a condition 
precedent to the cause being brought to trial, or to the first note of 
Isane being filed, as hereinbefore provided, shall be deemed a neces- 
Bsiy disbursement within the meaning of section 311 of the code of 
procedure, and shall be allowed as such to the prevailing party in 
Uie action. 

At any extra circuit, trial term or special term, of said courts, the 
pRdding Judge thereof shall appoint a stenographer for such extra 
ciiciut or term, who shall, in like manner as aforesaid, be a sworn 
IS 
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^H officer, ami wbn sbnll Iw paid a mmpen^alion at tbc rst« an^ in the 

^H manner hereinbeforu jirovided. When a court of oyer and terminer 

^H ahull be bcid in nnd for the city and countf of New York, the pre- 

^H siding Judge ilicreof Hliall desigTiaU one of tbe BtenogrBphera of the 

^H supreme court to act as stenographer of such, court of oyer and 

^H terminer during ila session, who ahall, in liiie manner as aforesaid, 

^V be a sworn officer, but who shaU receive no compensation in addition 

^m to his sa1ai7 oa hereinbefore proTided, except that in case a transcript 

^M of bis BlCDOgrapbic notes taken on the trial of any criminal cause 

^r be required for the use of theprcsicting judge, or the district attorney, 

the expense thereof shall, on the order of such Judge or district 

attorney, be paid as a county charge at the rate hereinbefore 

spcclllcd. 

The surrogate of the county of New York is hereby auUiorized 
and directed to appoint a etcDographcr to the surrogate's court of 
said county, who shall be a awom officer of the court, and shall be 
paid a salary of three thousand dollars a year, in like manner as tlie 
salaries of clerla in said court are now paid by law from the fees of 
said court paid into the treasury of tbe county of New York. Tlie 
stenograpber so appointed shall be skilled in the practice of bu art, 
' and ahall hold hia position during good behavior, and so long as he 

effldontly discharges the duties of his office. He shall, under the 
direction of the said surrogate, take full stenographic notes of all 
proceedings in said court, in which oral proofs shall be given, which. 
notes shall bo fairly transcribed, and, after being signed by the wit- 
nesses, deponent or affiant, shall be filed in the office of said 
surrogate. By consent of the parties to the proceeding in which 
anch proofs shall be taken, and said surrogate, the signing of snch 
record of proof by tbe witness, deponent or afDant, may be waived, 
in which case such record, after being authenticated by the certifi- 
cate of said stenographer, or of said sorrogate, ahall be deemed to be 
the record of any proofs or proceedings so taken. 

In other counties of this State, on trials of issues of fact at any 
circuit court or court of oyer and terminer, it shall be lawfiil for 
- the presiding justice, in his discretion, to employ a stenographer, 
who shall be entitled ^a such compensation as shall be certified by 
such jnstice, not exceeding five dollars for each daja' attendance at 
such court, at the request of such Justice, and ten cents a mUe for 
travel from hts place of readence to the place where the court is 
lield, together with such sum for stationery as the presiding justioe 
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shall certify, which compensation shall tie a charge npon the couh- 
liea in which anch courts shall be held respectively, and shall be 
allowed and paid from the court fund In like manner bb othet 
charges are allowed and paid from it. It shall be the duty of auch 
Blenographer to furnish 1« any party to snch trials, upon request, a 
copy of the evidence and proceedings taken by him on such trials, 
or of such part thereof m may be required, on payment, on behalf 
of such party, of ten cents for eveiy one hundred words of the copy 
io furnished. 

In, the garrogaie court* of the iountiee of Neie York and Eingt, 
and of other counties in ichich a tlenographer ii or ahaU he dulj/ 
aalhorized to take ttenographie notet of proeeedingM in *aid eourte in 
which oral prmfe thai! be ffhen, in ease of t/ie dtath of any mtnen, 
deponent or affiaat, after examination and b^ore the tUnographer't 
notes of inch examination thaS liate been tranteribed, eueh ntttei, 
after being fairly traniertbed and nutheniicated by the certijieate of 
the lurrogate, shoU be filed in hi* ojlee and be deeToed to be the record 
of tht proofs so taken, mthoul any signing thereof by such wUneta. 

% 95T. (Being g 212 of 1848.) The issues on the calendar shall 
be disposed of in the followmg order ; unless, for the convenience 
of parties, or the dispatch of busiuess, the court shall otherwise 

1. IsBues of fact to be tried by a Jury. 
3. Issues of fact to be tried by the court. 
&. Issues of law. 



CHAPTER in. 

Trial by Jury. 

B«OTION S5S. Either psrty may bring tsane to trial. 

»59. Plfltntllr tn fgrnlsti conn witb copy BiuninoaB, pleadings, 

560, aeneral and Bprdal rcrdlct* doflnni. 

561. Verdict in action for recovery of apeetflc pprnonal ptopcrtj, 
in action for recoTery of money onlyi Dr real propcrfv, jor 




¥ 



1S4. Entry of 



cr cither tenetal ur Hpeclal Tordiot ; 

^t apecisl Dndlne. 

:clfl[ findlns, wiQi general Terdlct, forr 



f '26S. (Being § S18 of 1848,) Either party giving the notice may 
the issue to trial, and. In the absence of the adverse party," 
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^H tmlesB the court, for good cause, otherwise direct, may proceed 

^H with Ilia case, sod lake a dismisaal of Ihc complojnt, or & vetdict ot 

^H Judgment, as the case msj require. 

^M (Aia'd In 1851.) 



I 



MS. (As am'd In ISSI.) Either parly giving the notice, ma? 
bring the issue to Irkl, and, in the absence of the adverse partf, 
unless the court, for good cause, otherwise direct, may proceed 
with his case, and take a dismissal of the complaint, or a verdict or 
Judgment, as the case may rei^uire. A tepmrate trial beluieen a 
plaintiff and any of the aectrid defendanti, may he allowed by Ihe co/uH, 
whetuver, in ii» opinion, jvitice v!iS lAer^ be promottd. 

% 350. (Being % 214 of 1848.) The plaintiff shall furnish the court 
with a copy of the summons and pleadings, with the offer of the 
defendant, if any ehati ha're been made, 

(Am'd in 1851.) 

§ 359. (Ab am'd in 1851.) TFActj the wmw ahatl be brrmght to triat 
iy the plaintiff, he shall furnish the court with a copy of the sum- 
mons and pleadings, with the offer of defendant, if any shall have 
been made, W^ien the isnu thaU bt brought to trial by the defendant, 
andth^ plaintiff ihd^ neglect or T^fu4e tofumiA the court ui& awpj/ 
^ the tummoM and pleading) and the offer of the defendOTU, the 
tame ma^ be fumiihed by the defendant. 

§ 280. (Being § 215 of 1848.) The verdict of a jury is either gen- 
eral or special. A general verdict is that by which they pmnounce 
generally upon all or any of the issues, either in favor of the plaintiff 
or defendant A special verdict is that by which the jury find the 
facta only, leaving the judgment to the court. 

(Am'd in 1849.) 

§ 360, (As am"d m 18+9,) A general verdict is that by which 
the jury prononnce generally upon all or any of the issues, either 
in favor of the plaintiff or defendant A special verdict is that by 
which the jury find the facts only, leaving the judgment to tha 

g sal. (Being § 316 of 1848.) In cveiy action for the recoveiT ©f 
money only, or speciflc real or personal property, the jury, in Uieir 
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dificretion, may render a general or apecial TerdicL In all othef 
cases the court may direct Uie jury to Sad a apecitU verdict in 
writing upon all or any of the issuea ; or may instruct tiicm, i( 
Ihey render a general verdict, to find upon particular questions o( 
fact, to be stated in writing, and may direct a written finding 
thereon. Tlie special verdict or finding shaU be filed wilh the 
clei^ and entered upon the minutes. 
(Am'd in 1819.) 

g Sfll. (As am'd in 1819.) In an. aeliim for the recovery of apeciJU 
ptrtonid property, if the property ha/ce not been delivered to the 
plaintiff, or the OffendarU by hU amwer daim a return thereof, th& 
jury §hatl mien the -oalue of the property, and if t/ieir verdict be in 
favor of the plaintiff, or \f they find infaoor of the d^eadant, and 
that he it entitled to a return thereof; and may at t/ie lame time aueu 
fhe damaget, }f any are claimed in the complaint or antieer, ichieh 
lft« prevailing party hat 'tiMtained by reason of the detention or 
taking and leithhalding tach property. 

In every action for the recovery of money only, or specific real 
property, tlie jury, in UieJr discretion, may render a general or 
Bpecial verdict. In all other cases the court may direct the jury to 
find a special verdict in writing upon all or any of the issues ; awd 
in aU easee may instruct them, if they render a general verdict, to 
find upon particular questions of fact, to be stated in writing, and 
may direct a written finding thereon. The special verdict or find- 
ing shall l>e filed with the elerli, and entered upon the minutes. 

§ iWa. (Being § 217 of 1848.) Where a special findmg of facta 
shall be inconsistent vith the general verdict, the former shall con- 
trol the latter, and the court shall give judgment accordiagty. 

§ 263. (Being g 218 of 1848.) When a verdict shall be found for 
the plaintiff in an action for the recovery of money only, the jury 
BhftU also assess the amount of the recovery. 

(Am'd in 1851.) 

g 363. (As am'd in 1851.) When a verdict it found for the 
plaintiff in an acliou for the recovery of money, or for Ifie defend- 
ant alien a let^off for the recovery of money in ettablished, b^otid 
t of the plaintiff's claim at tetaUiehed, the jury mvtt also 
amount of the recovery ; they nay aUo, under the diree- 
15* 
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^K tion bJ Hui court, aiaesa lAt amcTint of (lie reeoecry tehen the e»urt 

^1 gite jadgmeat for tha plai/UiJf un the anmtr. If a «et-off, e^air 

^H UAtd at tht trial, exceed tin piaiiitift demand so eetabHuAed. judg- 

^B ntnt for the defendant mutt be gietn for the eieeiii; or if U apptttr 

^H that the defendant in entitled to any other aJUmatim relief, judgment 

^H vmM bt given accordiagty. 

■ " 

1 = 
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% 364. (Being % 318 of 1848.) Upon receiving h verdict, the court 

■hall direct an tnlry to be made, specifying the time and place of 

the trial, the names of the jurors and witneasea, the verdict, and 

either the judgment to be rendered theroon, or an order that the 

e be reserved for argument or further consideration. 

(Am'd hi 18S1 and 1853.) 

264. (Aa am'd in 1851.) Upon receiving a verdict, the ekrk »haU. 
•make an entry in hit mtnutet, specifying the time and place of the 
trial, the names of the jitrore an.d witnesses, the verdict, and either 
the judgment to be rendered thereon, or an order that the cause be 
leaerved for argument or further consideration. 

The juttiee trj/ing the cau»e may, in. hit diterUion, and upon tuck 
termt at mag be jatt, ttay tfte entry of judgm&rd and further pro- 
eeedii^i until the hearing and fiaai dedtion of a motion for neto 
trial, or to tet oMde the verdict or jadgmeni, upon the ground* of 
turprite («■ irregviarity, or upon, a ease or b\B. of enceptiont. 

The court thaU haee potoer to order a Mrdict to be entered, taJgeU 
to the opinion of the eourt thereon. The judge teho trie* the cauM 
may, in hit diecretian, entertain a ^notion, to be made on hi* minuttt, 
ta tet atide a verdict and grant a new trial upon etecepliont, or al 
ieing againtt etidence, or for intujpeient evidence, or for exeettive 
damage*; but »uch motion in action* heregfler tried, ihaS only bA 
heard upon the minutet at the tarae term or dreuii at tckieli the trial 
i» }iad, and if not heard it the tame term or dreftit in action* kere- 
ofttr tried, the 7nf)lum must be made upon a eaee or bSi of exception*, 
or upon appeal. When tueh motion it heard and decided upon the 
minutet of the judge, an appeal may be taken from tueh decition, and 
in eate of appeal, a cam orbUlof eMeptUmt mutt be prepared and let- 
tied in tAt nttal f<trm, and upon which ease or iWI ofexeeplioa* tho 
argument of the appeal mutt be had. 

Jfter Hie trial of a eaaae eitfieT party may. in the manner pre- 
icribed by laic and the rule* of the court in lehich the action is perid- 
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ing, make and tetUe a eate cr bill of exeeptioia, Mihieh, tchen Mftlcxl, 
$tudl bn filed, and when filed nfter judgmerU, i/iaU be aUaehtil la and 
beci/me apart of the Judgment roll. 

% S64, (Afi am'd in 1833.) Upon receiving n vcinlict, Uie clerk eliitU 
make an enlry in his minulea, apecifjing tlie lime and plftc*i of Ihe 
tiiul, tlic names of the Jurors and "witneasca, Ihe verdict, and either 
the Judgment rendered tbcreon, or an order thut the cause be 
reserved for argument or further consideralion. ]f a different 
diireetiun be not ginen by the court, Vie derk mii*t enter judgment in 
^Ttfonnity wUh tAe verdici. If on axetptioa be taken, it iHay be 
redu/xd to viriling at the time, or entered in the judge' t minute* a»d 
t^X^'ieard settled ae proeided by tfte ruUe of the oaurt, and tlten 
itated ia writing in a eaee, or teparately, with eo much of the emdenee 
at Toay it material to the queiHoru to be raised, but need not be teai&l 
or tiffned, nor need a Nil of eJiceptians be made, ff tlte exeeptioni be 
in the first inetance stated in a com, and it be nflerward Titeeieary 
to separate lium, the separation may be mode tinder the direction qf 
the court, or a Judge Hereof. The Judge who triee the cauae may, in 
hi» di»erttiort, eatertoin a motion to be made on his minutes to set 
aside a verdict and gmnt a new trial upon excupttona, or for in*u^ 
dent evideiuK, or for executive damages j but such moHon, in aeOone 
hereafter tried, \f heard upon the minatei, can only be heard at the 
tame term or eireuit at Khieh the trial u had. When, such motion i» 
Jtaard and decided upon the minutes of the judge, and an appeal ia 
from the dedsioa, a eaee or etxepHons must be settled in Vie 
'■form, upon lehich the arguraertl of the c^pcal must be had. 

' g 265. (Being § 220 of 1848.) Judgment shall be entered bj the 
olertc, in conform!^ to the verdict, aftur the expiration of four days, 
onlees the court order the case to be reserved for argument or far- 
tber ooDsideralion. 

•tm'd in 1851, 1853 and 1857.) 
1 865, (As am'd in 1851.) Motions for a new trial on a eaee or Wa 
eiKeptions, motions for judgment on a speeiai terdiot, or ease 
reeerved md^eet to the opinion of the court, shall in the first instance 
be heard and decided at a speeiai term, uidees (A« justice trying the 
eavte shall direct it to be beard in thefi/rst instanee al a generiU term, 
^^Btlueh order it grunted, directing it to be heard at a gencrtd U 
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tueh ntoHon vmy Iken b* noticed tuid brought on to argwaent bg 
either party at a gtneriU form af melt court, atid tk* court thaU hear 
and decide the eame. 

% 2ft5. (As am'd in 1B52.) A motion for a new trial, on a. case 
or exeepUtmi, or ethenmte, and an application for Judgment on 
special Terdkt or case reserved /t* argument or further eormderation, 
mtut in the first instance be heard and decided at the cireuil or 
special terra, ercept tta(, lehen exeepliime are taken, the jndge trying 
the cause may, at the trial, direct them to be heard in the Siet 
instance at a general term, and the judgmVTtt in the tneanUnte *a»- 
pended; and in that ease they mutt be there heard in the firal mtlanee, 
and Ju^menl there gieen. And inhere vpon a trial, the eaee presents onl^ 
gueitioiteifftaa, the Judge masf direct a «erdui,mf^eei to the opinion ttf 
Vie amrt at a general term, and in ffiat cate the appUeation for jvdg- 
tneiU mutt be made at the geiieral term. 

% 96A. {As am'd in 1857.) A motion for a new triai, on a case 
or eiceptiona, or otherwise, and an application for Judgment on 
a special verdict or case reserved for argument or further considera- 
tion, must in the first instance be heard and decided at the circuit 
or special term, except that when exceptions are taken the Jndg« 
trying the cause may, at the trial, direct them to be heard in the 
first instance at the general term, and the judgment in the m^n- 
time suspended ; and in that case they must be there heard in the 
first instance, and Judgment there given. And when, upon a tiial, 
the case presents only questions of law, the judge may direct a 
verdict, subject to the opinion of the court at the general term, and 
in that case the application for judgment must be made at the 
general tcnn. Every judgment rendered upon a verdict, taken rub- 
jeet to the opinion, of (Ae eourt at a general term, may be reiievied by 
the court of appeals in the same manner, and with the like effect aa 
\f exeepliont had been duly taken at the proper time ; provided it ehaU 
appear t^ the reitim that guettione of laietemvinvotned in the renditioa 
^ the jvdgmenX. 
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Triai by Ou Coitrt 

lliy jnrj, liowwsiTed. 
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% 36S. (Bemg g 331 of ia48.) The trial b; jniy may be waived by 
~^a ecver&l parlies to an isaue of fiict, in the manner following: 
1. By failing to appear at tlie trinl. 
S. By written consent, in person or by attorney, filed with the 

I. By oral congent in open court, entered in the minutes. ^_ 

m'd in 1S40.) S 






I 306. (As am'd in 1849.) Trial by jury may bo waived by ffi'^ 
several parties, to an issue of fact, in actiuTa on eontraet, and iffifA tha 
auent of the etmrl, in other octant, in the manner following : 

1. By failing \o appear at Uie trial. 

2. By written consent, in person or by attorney, filed with the 

3. By oral consent in open conrt, entered in the minntfia 

g 267. (Being g 332 of 1848.) Upon a trial of a question of fact by 
the court, its decision shall be given in writing, and filed with the 
clerk, wiUiin twenty days after the court at which the trial took 
place. In giving the decision, the facts found shall be first slated, 
and then the concliiBion of law upon ihem. Judgment upon the 
decision shall be entered accordingly. 

(Am'd in 1849, 1860, 1865 and 1870.) 

g 267. (Aa am'd in 1840.) Upon a trial of a question of fact by the 
court, its decision shall be given in writing, and filed with the clerk, 
within twenty days after the court at which the trial took place. 
Judgment upon the decision shall be entered accordingly. 

)7. (As am'd in 1860.) Upon a trial of a question of fact l^y 
p court, its decision shall be given in writing, and a/iaU oonlain a 
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ttaffment of the fueU fimnd, oTid the amdugions (^ law aeparaids 
and upon a trial of an iuue of late, the ebtmon AoS. bt tncnb in M^ri 
tame mam,ner, ttating the eonelutiimt of lav. Buch decieiou shall b^M 
filed with the clerk withhi twenty days after the court atwhJch tli^H 
trial took place. Judgment upcm the decision shall be enteius-S 
accordingly. 

g 267. (As uu'd In 1865.) Same as g 267, as amended in 186v~^ 
except that the following words were added at the end thereof : 

" J(f upon metiim, bg either party., to a general or tpeaai term of tf^ 
court, it thaU be ma^ to appear that the deeiinon u unreaaonaUy ddixge^^ 
the court may make on order nbeolute for a neie triai, or may order * 
nete triai unfen the deeiaion ihaU be filed by a time to be apeeijkd in t^^^ 
erder. The mstxof the former trial shall abide the event of tAe nr*^ 

§ 967. (As am'd In 1870.) Upon the trial of a qoestion of fact by 
the conrt, its decision shall be given in writing, and shall contain 
a Btatement of the facts found, and the conclusions of law sepi^ 
rately ; and upon a trial of an ieeue of law, the decision shall be 
made In the same manner, stating the concluelons of law. Sucti 
decisiona shall be Hied with the clerk within twenty days after the 
court at which the trial took place. Judgment upon the decision 
shall be entered accordingly, four dayt thereafter. If upon motion, 
by eilher paKy, to a general or special term of the court, it shall be 
made to appear that the decision Is unreasonably delayed, the 
court may make an order absolute for a new trial, or may order a 
new trial unless the decision shall be filed by a time to be specified 
In the order. The costs of the former trial shall abide the event of 
the new trial. 

§ 268. {Being % 233 of 1848.) Either party may except to a decision 
on a matter of law arising ut)on such tria', within ten day» .^fter 
notice thereof, in the same manner and with the same effect, as upon 
a trial by juiy. And eilher party desiring a review upon the evi- 
dence appearing on the trial, either of the questions of fact or of 
law, may, at any time within ten days after notice of the judgment, 
make a case containing so much of the evidence as may be material 

i the question to be raised. The case shall l>e settled according to 

le exdfiting practice. 

(Am'd in 1851, 1853, 1860, 1867 and 1869.) 
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g 268. (As am'd in 1851.) Far the parpout of an appeal either 
J may except lo a decision on a matter of law arising upon such 
*-*-ial, within ten days af ler notice, in writing, of the judgment, in tlie 
^^^me maimer and with tlio samo effect as upon a trial by Jury, and 
^SUier paity deairiog a nview iipnn the evidence appearing on the 
'^■^Mrial, either of the questionB of fact or of law may, at any time 
^'^dthin t«n days after notice of the judgment, or tcit/iin jacft lirne a» 
^"^-^aff be preaeribed by ike rulei of the eoitrt, malte a bUl of excepthiie 
■— fcr case containing bo much of the evidence and »ueh exeeptions as 
Kaoay be material to the question to tie raised. The bSl of emeepHoim 
^:»r case shall be settled as procidad by the rules of the court, and tfie 
,^udge, in seilHng such ease, shall briejli/ epee^fy Ihe faet* fownd by him 
^*nd hi» eoaeliisions of Iain. 

§ 368. (As am'd in 1853.) For tlie purposes of an appeal, either 
party may except to a decision on a matter of law arising upon 
such trial, within ten days after notice, in writing, of the Judgment, 
in the same manner and with the same effect as upon a trial by 
iniy. 

And either party desiring a review upon the evidence appearing 
on the Irial, either of the question* of fact or of law, may, at any 
time within ten days after notice of the judgment, or within such 
time as may be prescribed by the rules of the court, make a ease or 
exceptions in (ike manneT as upon a trial by jury, except thai the 
judge, in settling the com, must briefly specify the fads found by him, 
and hie conclusions of law. But the questions, Khether of fad. or of 
law, arising upon the trial, can only be rerened in the manner pre- 
t^ibed bg this section, the questions of law in every stage of the appeal, 
and the questions of fact upon the <ippe<d to (he general term of lite 
tame court, as prescribed in secHoa 348. 

g 368. (As am'd in 1660.) Same as g 208, aa amended in 1852, ex- 
cept that the following words were added at the end thereof :. 

So finding of facts by the general term ihaU be required far ths pur- 
pose of Tffwev! in the court of appeals, and if the judgment be recused 
at the general ttrm, it «AaB not be defined to hate been reversed on ques- 
iions €f fact, unJeu so stated in the judgment of retsrsdl ; and in that 
ease the question viheilier the judgment should hare been reteraed, either 
upon question* of fact or of law, thaU be open to retieie in the court of 
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I ef Am •soMim, anA aha of uetum 372, <a theg art 
K^nsAy anatded, thall applg to appeab note pending, a* well as to t/icm 
lurtafhr btvught. 

% 2eS. (As am'd in 166T-) fitune aa g 268 as amended in 1800, ex- 
cept tliat pitragmph one was amended ao aa to read aa follows : 

(1.) For the purposes of an appeal, either party may except to a 
deciBioD on a matter of law arising upon such trial, within ten days 
•tter notice, in writing, of the judgment, in the Bame manner and 
with the same effect as npon a trial by jury ; provided, Aouewr, that 
vhere the deeimon filed itnder Ktiion 367 doet not atitlumte a final 
jvdffiaerU, but direett farther proeeedingt hrfore a referee or oiher' 
Kite, either party mag move fm" a new trial at gtner^tirtn, and for that 
pnrpote may, ailhin ten days qfter Tiotice of the dedtion being filed, 
»ceept (hereto and make a eau or eneeptions at above jmmd&i in ease 
tf anappeoL 

§ MS. (As am'd in 1868.) For the purposes of an appeal, either 
party may except to a decision on a matter of law arising upon 
such trial, within ten days after notice, in writing, of the jndgment, 
m the same manner and with the same effect as upon a trial by- 
jury ; proTided, however, that where the decision filed nnder sec- 
tion S6T does not authorize a final judgment, but directs further 
proceedings before a referee or otherwise, either party may move 
for a new trial at general term, and for that purpose may, within 
ten days after notice of the decision betog filed, except thereto, and 
make a case or exceptions, as above provided in case of an appeaL 
And either party desiring a review upon the evidence appearing 
on the trial, either of the questions of fact or of law, may, at axtj 
time within ten days after notice of the judgment, or within soctk 
Ume as may be prescribed by the ruies of the cotirt, make a case or 
exceptions \n lite manner aa upon a trial by jury, except that the 
judge, in settling the case, must briefly specify the facts fonnd by 
him, and his conclusions of law. But the questions, whether of 
fact or of law, arising upon the trial, can only be reviewed in the 
maimer prescribed by this section, the questions of law in eveiy 
stage of the appeal, and the questions of fact upon the appeal (o 
the general tenn of the same court, as prescribed in section S^ 

No finding of facts by the general term shall be required for t^e 
purpose of review in the court of appeals, and if the judgment be 
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Teversed at the general t«nii, it shall not be deomRd to have been 
rerersed on quealions of fact, unless ao stated in the judgment nt 
reversal; and in thst case the question whether the judgment 
should have been reversed, either upon qnestions of fsct or of law, 
aball be open to review in the court of appeals. 

And for Om parpoxt of on apptiA from a jadgment rendered on 
(Atf report qf a rtferee, or Gte deacon, of a Judge on a trial vAffumt a 
jvry, U sAaB net be neeesaary U intat, at large, in (Ao caae, the find- 
ins* of faeti or condtuion* of law of rnich judge or referee, or IA« 
exc^tiom Hiertio filed; hit (f the lame appear at part qf the jtidg- 
fnent roli, they raay be referred to and VMd on the argument of the 
appeal leHh the lame ejtef a» tko«sh ttuerted in the earn. 

The provisions of this section, and also of section 272, hh they 
are hereby amended, shall applj to sppealB now pending, as well 
as to those hereafter brought. 

g 369. (Bemg g 234 of 1848.) On a judgment for the plaintiff upon 

an issue of law, the plaintiB may proceed m the same manner aa 
upon the failure of the defendant to anwscr, oa prescribed by sec- 
tioD 303. If judgment be for the defendant, upon an issue of law, 
and the taking of an account, or the proof of any fact, be neces- 
oary to enable the court to complete the judgment, a reference m^ 
be ordered, as in Ihat section provided. 
(Am'd m 1849 and 1S51.) 

g 289. (As am'd in 1340.) On a judgment for the plainthT upcm 
Ui issue of lav, the plaintiff may proceed in the same manner pre- 
■crihed by section 246, «» eaies tehere the lummima or tammoni and 
OOmplaint ore personally terved and the complaint iwora to upon tAa 
failure of the d^endant to anmeer. If judgment be tor the deleaid- 
snt, upon an issne of law, and the taking of an account, or the proof 
ut any fact, be necessary lo liable the court to complete the judg- 
ment, a reference may be ordered or writ of inquiry issued, as in 
{hat section provided. 

I. (As am'd m 18S1.) On a judgment for the plnintiff upon 
D issue of law, the plaintiff may proceed in the manner prescribed 
y the firiit (wo tuMiviHons of section 348, upon the fai'.nre of the 
efesdaat to answer, vili&v the summons mu peraonaUy lemed. If 
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Judgment be for lUe defendant, upon an issue of law, and if taking 
of an account, or the proof of an; fact, be necessary to enable 

:t to complete tbe judgmcat, a reference m 
may be ordered, as in that eection provided. 




18.) All or any of the issaes in tbe «»■ 

ir both, may be referred, npon the 



§ 371. (Being g 226 of 1848.) Where the parlies do not consent, 
tbe court may, upon the application of either, or of its own motion, 
direct a reference in the following caseg : 

1. Where tlie trial of an isaue of fact shall require the examina- 
tion of B long account on either aide ; in which case, tbe referees 
may be directed to hear and decide the whole issue, or to report 
upon any specific question of fact involved therein ; or, 

2. Where the taking of an account shall be necessary for the In- 
formation of the court, before judgment, or for carrying a judgment 
or order into effect ; or, 

8. Where a question of fact, other than upon the pleadings, shall 
■rise, upon motion or otherwise, in any stags of the action. 
(Am'd in 1849.) 

§ aTl. (Ab am'd in 1849.) Where the parties do not consent, the 
court may, upon the application of either, or of its own motion, eB- 
eept where the iTOxstigation, wiU reguire the decision of difficult quef- 
tions of laie, direct a reference in the following cases ; 

1. Where the trial of an issiue of Bict shall require the esamintt- 
IJon of a long account on cither side; in which case, the referees 
may be directed to hear and decide tlie whole issue, or to report 
upon any specific question of fact involved therein ; ur. 
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3. Where the Utking o( an &ccouDt shall be necessary for ihe ia- 
-^rmsUonof the court, bofoifiJudgmenliOrtorcarrymg a Judgment 
*>»■ order into effect ; or, 

S. Where a question of fact, other than upon the pleadings, shall 
*»"i8e, npon motion or otherwise, in any stage of the action. 

% 273, (Being § 237 of 1848.) The report of the referees upon tha 
^^v-Jioie iesue, shall stand as the decbion of the court, in the same 
***anner as if the action had been tried by the court, and their do- 
~Ssion upon the matter referred, may be excepted lo and reviewed 
**>.hke manner. 

(Am'd m 1851, I85a', 1857, 1859 and 1800.) 

g 373. (Ab am'd in 1851.) The iTM iy Teferees ii amdneted in Oc 
'«%n£ manner aa a trial by amrt. They haw the tame peutr to 
* Tant a^ovmmsrUl ae the am-rt upon raeh trial. They matt ttate Ott 
^aets found and the amdvMoiu of law Mparatdy, aiid their deeitien 
^>iimC be given, and may be excepted to and reviewed In lihe manner. 
^felie report of the referees upon the whole issue stands as the decision 
^^t the court, and judgment may be entered thereon in the same man- 
"*:»er as if the action had been tried by the court. When the r^tr- 
^^nct it lo report the factt. Vie report hat tht tfffct of a tpecM verdict. 

% BTS. (As am'd in 1853.) The trial by referees is conducted in the 
^ame manner and on a ttmSar notice as a trial by the court. They 
^lave the same power io grant adjournments as the court, upon such 
trial. TUey must state the facts found and the conclusions of lanr 
separately ; and their decision must be given and may be excepted 
to and reviewed in like manner, Imt not otherwise, and they may in 
Kke manner telSe a com or exeeptiont. The report of the refereea 
upon the 'Rhole Issue stands, etc. (as in 1851). 

% 272. (As am'd In 1857.) The trial by referees shall be condncted 
ra tiie same manner and on similar notice as a trial by the court 
They shall have the same power to grant adjournments and to aSav 
amendmentt to any pleadingt as the court upon such trial, upon th4 
i/tm* lerme and with the like effect. They thall haw the utme povter to 
pr(4erte order hthJ pvnith aU violaUent thereof, upon inch trial, and 
mpei the attendance of tnitnettee before them by attachment, and 
1 contempt for noa-iUtendanee or r^fittdltf 
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be neorn or Uftify, at it pottuud by tlu court. Thej mnst Btate tbe 
(nets fouml and the conclusioDS of l»w aeparatetj', and their deci«io& 
must be given and may be eicepted to and reviewed in like maimer, 
but not ollierwise, snij they may in like manner settle > case or 
exceptionH, The report of the referees npon the whole isaue lAaU 
iland as the decision of the court, and judgment may be entered 
Qtereon in the same manner as if the action had been tried fay the 
court. When the reference ia to report facts, the report thaU Aom 
the effect of a special verdict 

§373. (Aaam'd in 1859.) The trial by referees shall be conducted m 
the same manner and on similar notice as a trial by the court. Thej 
shall have the same power to grant udjoummonls and to allow 
amendments to anj plcadinKs and to ih* tiimmont, as the court upon 
such trial, upon the same terms, etc. (as in 1897). 

).) The trial by referees shall be conducted 
on similar notice as a trial by the conrt. 
They shall have the same po'wer to grant adjournments and to 
allow amendments to any pleadings, and to the summons, as the 
court upon Buch trial, upon the same terma and with the like effect 
(They shall have the same power to preserve order and punish all 
violations thereof, upon such trial, and to compel the attendance of 
witnesses before them by attachment, and to pimtsh them as for « 
contempt for non-atlendance, or refusal to he sworn, or testify, as 
is possessed by the conrt.) They must state the facts found and the 
conclusions of law separately, and their decision must be given, 
and may be excepted to and reviewed, In like manner, arul with 
tike effect trt all reipeeU at in ctuet of appeal under teclion 368; 
and they may in like manner settle a case or exceptions. The report 
of the referees upon the whole issae shall stand as the decision of 
the court, and judgment may be entered thereon in the same mart- 
ner as if the action had been tried by the court When the refer- 
ence is to reportthefacls, the report shall have the effect of a sped^ 
Terdict 

'n'Aen the eate on appeal ihaB hone E«en heaird and decided at tA« 
general tain, upon the report of the fierce and exeeptiona, vtHhovt a 
eateeojUainingtheenidenee, the d^eition maj/he rsDieiBed in likemanrttr 
«n appeal lo the eourl ef appeals, ff the judgmeM be r^eereed at tA« 
■genwttl term, and a neie iriiU ordered, it shall nut be deemed to hajie been 



I 




§ 273.] CODS OF PKOCSDUBE. 185 

nrened tm qiiaHtm* offrKt,ai^M* « itated in t/iejvdgTnent of Tpotirtol; 
and in VuU taat Iht queMlion ttKetii^ the judgment tlumld have been 
rmier*ed,tilherup(mqueittumsoffaetoTofla^,tk(iUbt<>jienUtrm««in 
Vie eourt of appeal*. 

g 278. (Being gg 228 and 339 of 1848,) In all cases ot reference the 
parties ma; agree upon a auitable person, or persons, not exceeding 
three ; and on filing Buch agreement, the reference aball be ordered 
accordingly. U the parties do not agree, the court shall (except 
in the city and county of New York), appoint one or more referees, 
not exceeding three, who shall be free from exception and reside in, 
Qie count; where the action is triable. 

In the city and coun^ of New York, when the parties do not other- 
wise agree, there shall be three referees, who shall be free from 
exception, and reside in that city. They shall be appointed sa 
follows^ Each party almll name one, and Ihcae two shall name 
the third. If they tail to do ao within two daya after their own 
appointment, the name of the third referee shall be drawn by the 
(derk from the jury Ixix, in the manner to be dirceled by the court 
on ordering the reference. If either party omit to name a referee, 
Ms place shall be supplied from the jury box in liio same mamier. 

(Am'd in 1849, 1851, 1862, 1863, 1865, 1866.) 

1 378. (As am'd in 1849.) In all cases of reference the parties may 
agree upon a suitable person, or persons, not exceeding three ; aad the 
r^erenee ahaU be ordered auordingly. If the parties do not agree, 
the court shall (except in the city and county of New York), 
appoint one or more referees, not exceeding three, who sl-all be 
free from exception, and reside in the county where the action ia 
tdable. 

In the city and county of New York, when the parties do not 
Otherwise agree, there shall be three referees, who shall be &ee fiom 
exception, and reside in that city. They shall be appointed as fol- 
lows: Each party shall name one, and these two shall name the 
third. If they fail to do so within two days aflcr their own appoint- 
ment, the name of the third referee shall be drawn by the clerk from 
the jury box in the manner to be directed by the court on ordering 
the reference. If either par^ omit to name a referee, his place shall 
be supplied from the jury box in the same manner. 

g378. (As am'd in 1361.) In all cases of reference, the parties, 
Q infant may be a party, may agree upon a suitable 
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person, or pereonB, not exceeding three; and the reference shall 1» 
ordered accordingly ; and if the parties do not agree, the court ghall 
appoint one or more referees, not exceeding three, who shall be free 
from exception. 
g 373. (As am'd in 1669.) In all cases of reference the parties, 
except when an infant ma; bo a party, may i^ree, i» ieriting, upon 
a person, or persons, not exceeding three, and a reference shall be 
ordered to him, or them, and no other person, or peraimt. And if 
the parties do not agree, the court shall appoint one or more 
referees, not more than three, who shall be free from exception.- 
Aiid no person thaU be appointed ref^ee to v^om all pariieg in the 
ttetion efuiU ctfject, etee^t m aetioiu for divoree. And no justice or 
judge of any oourt thalt nt at referee, in any action pending in thi» 
eouH of vihith he it a judge, and not already referred. UrUett th« 
toKrt thaU otheneite order, the referee or refereet ihaU make and 
(UHver hit report aitlUn tialy dayefrom the time the action thaU bA 
finally auhmitled, and on defhull thereof, taid referee or refereet thaS 
not be entitled to receive any fees, and {A« action thidl proceed at 
though no reference had been ordered. 

' % 373. (A^ am'd in 1863.) In all cases of reference, the parties, 

► as to urhoin istaee are formed in i/ie action (except when the defendant 
it an infant or an absentee), nay agree, in writing, upon a person or 
l>erBOns, not exceeding three, and a reference shall be ordered to hint 
or them, and no other persons. And if such parties do not agree, 
the court shall appoint one or more referees, not more than three, who 
fthaU he free from esception. Ajid no person shall be appointed 
referee to whom all parties in the action shall object, except in ao 
lions for divorce. And no jiutice or judge of any court shall sit as 
referee in any action pending in the court of which he is judge, and. 
not already referred. Unless the court shall otherwise order, or tht 
parties otherwise elipulate, the rereree, or referees, shall make and de- 
liver a report within sixty days from the time the action shall be 
finally submitted ; and in default thereof, said referee or referees sh&ll 
not bo entitled to receive any fees, and the action shall proceed as if 
ho reference had been ordered. 

I 273. (As am'd in 1865.) In all cases of reference the parties, at 
to wham issues are fanned in the action, may agree, in writing, upon 
a person, or persons, not exceeding three, and a reference shall bo 
irdered to him, or them, and to no other persons. And it such par- 
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tics do not agree, the court ehall appoint one or more refciccs, not 
more tliiui tliree, who shall be free from exceptions. WTuiutver a 
r^erenea U ordered in an}/ aelian, or proceeding, the partg, or partiet, 
mat/ efioose their oien r^eree, or referees, and a reference shall be 
ordered to him, or them, and to no other person, and no person 
shall be appointed referee to whom all parties in the action shall 
object, except in actions for divorce, and no perion, or pertims, ihaU 
id appointtd referee, or riferea, to vjhom any parlg in the aetioa 
ahfOU olgeel, witU ten per»<ms tiall have been teveraUy auggeeled by 
Ute court and ol^ected to. Andno justice or judge of anj court shall 
dt as referee io any action, pending in the court of which he is 
judge, and not already referred. 

Unless tlie court shall otherwise order, or the parties otherwise 
stipulate, the referee, or referees, shaU make and deliver a report 
within sixty days from the time the aeiion siiall ho finally sulimitled. 
At angtitne after th^expkaiioti of mid axlydaye, and before ^r^ort it 
delivered, dtiier party may teree notice upon the ojgxMitte party that he 
eleets to en^ the reference; and thereupon Oieadion ihaRproeeed at ttuntgh 
no ™/eren«ft<irfie«i<w(fcred, and the referees shall not intuehcaaehe 
entitled to any fees. 

§ 3T3. (As am'd in 1866.) In all easea of reference the parties, ea 
to whom issuM are formed in the action (except when the d^endant 
ii an infant or an abmntei), may ag'ree, in writing, upon a person, or 
persons, not exceeding three, and a reference shall be ordered to 
lum or them, and to no other person or persons. And If sudi 
parties do not agree, the court shall appoint one or more referees, 
not more Oian three, who shall be free from excepdon. And no 
person shall be appointed referee to whom all parties in the action 
Bhall object, except in actions for divorce. And no judge or 
justice of any court shall sit as referee in any action pending 
in the court of which he Ls judge or juatiee, and not riready 
referred, unless the pa/rtiee othemrise sUpulaie. The referee, or 
referees, shall make and deliver a report within sixty days 
from the time the action shall be finally submitted; and in 
defatUt thereof, and before the report is delivered, either party 
may serve notice upon the opposite party that he elects to end the 
reference ; and thereupon the action Bhall proceed as though no 
Hference bad been ordered, and the referees shall not in such cam 
Vite ^titled to any fees. , 
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CHAPTER VL 

Manner of EnteTing Judgmani. 
uSTl JndgmentnuiybefororagEinsCanTof thfl pmtlw. 
VTO. The relief lo be awnrded la the pUlDtlff. 
370. Kal« of dBma^eB, where damagoa kg recoverable, 
BTT. JadgmenI la action for reeorery of pcreona] pmpcrtv. 
S78. Judemeat upon lune of Uw or of taqt lo £e upon dlroctton of a 
sfiiBle Jadge, or on report of rofereea, aabjeet to review St gen- 

tn. Clerk to keep ■ Jndgment book. 

SSO- Judffment to be entered la jud^^eDt book. 

S81. Judgment roll. 

181. Jndgmenl, In wbiC caaea and how to be docketed. 

§274 (Being § 330 of 1848.) JudgmentmaybegivenfororagainHt 
•a of sevoral plaintilfs, and for or against one or more of 
■ereral defeadBnla, and it ma; dutcnoine the tiltimale rights of the 
parties on each side, as between themaelres. 

(Am'd in IBM, 1853 and 1862.) 

g 274 (As sm'd ill 1849.) Same as g 274, as passed in 1848, except 
Qiat Oie following words were added at the end thereof : 

/n an <Ktion agaimt teeeral defend&ntt, the court may, in ita diaero- 
tion, render judgment agaimt one or more of t/iem, leaving the action 
to proeeed againat the othen, jehenever a tmerai jwlgiaent may be 
proper. The ancrt may aim diamias the complaint, vtith eoita, in faeor 
fif one or more d^eTidatUa, in, eaae of unreaaoTtaile neglect on the part 
tif the plaintiff lo aente the aumnwna on other defendants, or to proceed 
in the eauae againat the d^endant or defendanta allied. 

% 374 (As am'd in 1853.) Judgment may be given for or agtunst 

le or more of several plaintiffi, and for or againat one or mdre of 
Heveral defendants, and it may determine the ultimate rights of the 
parlies on each aide, as between themselves, and it may grant to 
the defendant any affirmative relief to which be may be entitled. 
In an action against, etc (as in 184e.) 

g 3T4, (As am'd in 1863.) Judgment maybe g^ven for or against 
Me or more of several plaintiSe, and for or against one or more of 
several defendants, and it may determine the ultimate rights of the 
parties on each side, as between themselves. 

And it may grant to Ibe defendant any affirmative relief to which 
he may be entitled. 

In an action against several defendanta, the court may. In its dls- 
I, render Judgment against one or more of them, leaving Ut* 
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Ktion to proceed a^aisBt the others, whenever a several judgment 
may be proper. 

The court ma; aleo dkmbs the comp1»iiit with costa, in favor of 
one or more defendants, In case of unreasonable neglect on the 
part of the plainCilT to serve the summons on otJier defettdanta, or 
to proceed in tlie cause against the defendant or defendants served. 

In an aetitm brought bg or againti a married tetmtan, judgiMiU may 
be Sfiven oj/aiiitl h^ ai jeeU far eoUt a* for damage*, or both for *ueA 
oosit and for rwA damages, in the tame manner a» agairut other per- 
aoa», to he Uti£d and eoSeeted of her aeparate tstatt and not othenBite. 
■Andinan}/ procee£agtoenfor<xeuthjadffmenC,themi»viaecoarttliall 
home juriniirMon, ffuntgh the amount be lem titan one hundred doUan. 

% arS. (Being g 331 of 1848.) The relief granted to the plaintiff, 
if there be no answer, catmot exceed that which he shall have 
demanded in bia complaint; bnt hi auj other case, the court may 
grant him any relief consistent with tUe case made by the complaint 
and embraced within the issue. 

g 376. (Being g 332 of 1848.) Whenever damages are recoverable, 
the plaintiff may claim and recover, if he show himself entitled 
thereto, any rate of damages, wlijch he might have heretofore recov- 
ered for the same cause of action. 

§ 977. (Added in 1849.) In an action to recover the possession of 
peiaonal property, judgment for the plaintiff may be for the poa- 
Besaion, or for the recovery of possession, or the value thereof, in 
case a delivery cannot be had, and of damages for tlie detention. 
If the jiroperty have been delivered to the plaintiff, and the defend- 
ant claim a return thereof, judgment for the defendant may be for 
a return of the property, or the value thereof, in case a return cannot 
be had, and damages for taking and withholding the same. 

g 278. (Being g 233 of 1848.) Judgment upon an issue of law, or 
of fad, or upon confession, or upon failure to answer (except where 
the clerk is authorized to enter the same by tlie first subdivision of 
section 202 and by section 337), shall, in the first instance, be entered 
upon the direction of a single Judge, subject to review at the general 
term, on the demand of either party, as herein provided. 

(Am'd m 1B49, 18S1 and 1852.) 

g 378. (As am'd in 1849.) Judgment upon an issue of law, or of 
- fret, or upon confesdon, or upon fsUnre to answer (except where 
E is authorised to enter the same by the fimt subdivision 
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of section 240. and by Bection 384). shall, In the firet instance, be 
entered apon the direction of a single judge, or report of rtfertet', 
subject lo review at Ite general Icrin, on the demand of either 
part;, as herein provided. 

g 37S. (As Btn'd In 1851.) Judgment upon an issue of law, not 
tried at a general term, or an Issue of fact, or npon confession, or 
upon fhiture to answer [except where the clerk is authorized to enter 
the same hj the first subdivision of section 346, and by section 384), 
shall, in the first instance, be entered upon the direction of a single 
judge, or report of referees, subject to review at the general term, 
on demand of either party, as herein provided. 

g 978. (As am'd in 1853.) Judgment upon an issue of law, or of 
fact, or upon confession, or upon failure tA answer (except where 
the clerk Is authorized to enter the same by the first subdiyision of 
section 346, and by section 884, and eceepf oihere it may be gicen at 
Six geiieral lerm, as pn/rided in secHen S65), shall, in the first instance, 
be entered upon the direction of a single judge, or report of referees, 
■ubject to review at the general term, on the demand of either patty, 
as herrin provided. 

g 2Tfl. (Being g 334 of 1848.) The clerk shall keep, among the 
records of the court, a book for the entry of judgments, to be called 
the "judgment boolL" 

g 380. (Bemg 1 335 of 1848.) The judgment shall be entered in 
the judgment book, and shaO specify clearly the relief granted, or 
Other determination of the action. 

g 281. (Being g 286 of 1848.) The clerk, immediately after^enter- 
Ing the judgment, shall attacb together and file the foUawing 
papers, which shall constitute the judgment roll ; 

1. In case the complaint be not answered the summons and com- 
plaint, proof of service, and that no answer has been received, tho 
report, if any, and a copy of the judgment, 

3. In all other cases, the summons, pleadings and a copy of the 
Judgment, with any verdict or report, the offer of the defendant, 
case, exceptions, and all orders relating to a change of parties, or in 
any way involving themerils and necessarily affecting the judgment. 

(Am'd in 1849, 1851 and 1832.) 

g 381. (As am'd In 1849.) Unlem the party or hi* attorney tAoB 
fumiah a jadgtaent' roB, the clerk, immediately after entering the 
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judgment, shall attach together and flic the following papera, wbicli 
shall constitute the judgment roll : 

1. In case the complaint be not onawerad bg any defendant, the 
Bu mm onB and complaint, or copia thereof, proof of service, and 
that no answer has been received, the report, if any, and a copy of 
the juclgmcnt. 

3. In all other cases the eummons, pleadings, or eopia thereof , 
Mid a copy of the judgment, with any verdict or report, the offer 
of the defendant, cose, exceptions, and all orders rclaling to a 
change of parties, or in any way involving the merits, and aecea- 
sarily aJTecting the judgment 

When the defendant shall be entitled to judgment, if the pMntiff 
shall not have filed the BUtnmons, with proof of service, and the 
pleadings on lils part, the copies of siunmona and pleadings served 
on tlie defendant may be sulwtituted therefor in making the judg- 
ment roll, or the plaintiff may, at the instance of the defendant, be 
ordered by a judge forthwith to file such papers. 

§ 281. (As am'd in 1831.) Same as g 281, as amended in 1840, to 
Bub. 3, and from thence as Follows : 

2. In all other cases the summons, pleadings or copies thereof, 
and a copy of the Judgment, with any verdict or report, the offer 
of the defendant, biU of exceptions, cose, and all orders relating to 
a change of parties, and all orders and papers in any way involving 
the merits, and necessarily affecting the judgment. 

I as I . (As am'd in 1853.) Unless the party or his attorney shall 
ftimish a judgment roll, the clerk, immediately after entering the 
judgment, shall attach together and file the following papers, which 
shall constitute the judgment roll : 

1. In ease the complaint be not answered by any defendant, the 
smnmons and complaint, or copies thereof, proof of service, and 
that no answer has been received, the report, if any, and a copy of 
the judgment. 

2. In all other cases the summons, pleadings, or copies thereof, 
and a copy of the judgment, with any verdict or report, the ofler 
of the defendant, exeepliaiu, case, and all orders and papers in any 

involving the merits, and necessarily affecting the judgment. 
■g 2BS, (Being g 237 of 1848.) On filing a judgment roll upon a 
lent directing, in whole or in part, the payment of money, it 
ffiay be docketed with the clerk of the county where it was ren- 
dered, and in any other county, upon filing with the clerk thereof 
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^H a trfttucript of the ori^nal docket ; and shall be a, lien on real prop- 
yl erty in the county from the time of docketbig the judgment therein. 
H (Au'd in 1861, 1867 and 18S9.) 

H % 283. (As am'd in 1851.) On filing a judgment roll upon a judy. 

H ment directing, in whole or in part, the pajroent of money, it may 
f be docketed ■with the clerk of the county where it was rendered, and 
In any other county npon the filing with the clerk thereof a Iran- 
script of the original " docket," and shall be a lien on the real prop- 
erty iu (A« county tehere the same a doekettd, of eeerg perton againit 
viham anj/muJi judgment ihaB be rendered, and tehieA he ma^ ha/Be at the 
tone of doeketing th^ereaf in the emtnt}/ in whieh fuch real ettale u 
tituated, or which he ihaU acquire at cmy time thereafter for ten year* 
fiwa the Hme of doeketing the mme in tAt coaniy where it ica» ren- 

I dared. Sat v^ieaer^ aa appecd from any judffmeat shdR be peadint, 
and the itndefiaking requimte to ^ay execution on »iuA judgment AaA 
have been given, and the appetd perfected a» provided in the code, tht 
court in which such judgment wai recovered ma;/, on ^>eeial motion, 
Upernotiee to ffie person ouninff the judgment, in MteAtermiae they AaH 
see ^t, direct an entry to be made bytheelerkon tAedoctetqfxuchjudff- 
tnent that the same ii " secured on appeal" and thereupon it thaU eea» 
daring the pending of the aj^jeal lobe a lien oa the real proper^ of Oa 
judgment debtor at against pur^iaiera and mortgagees in good faith, 
§ 282. (As am'd in 1867.) Upon filing a judgment roll upon s 
judgment directing, in whole or in part, the payment of money, it 
may be docketed with the clerk of the county where the judgment 
ro& wot ftied, and in any other county upon the filing with the 
clerk thereof a transcript of the origioal " docket," aud shall be a 

tlien on the Teal property in the county where the same is docketed, 
of every person against whom any such judgment shall be ren- 
dered, and which he may have at the time of the docketing thereof 
in the county in which such real properly is situated, or which he 
shall acquire at any time thereafter, fur ten years from the time of 
docketing the same in the county where the jvdgtnent toQ «a» JSed, 
But the time during utkich the party recovering or owning muji judg- 
mm.t thaU be or shall have been rettrained from proceeding thereon bff 
a/ny order of injunction, or other order, or by the operation ^ awf 
o/ppeal, ihalt not eoastitute any/ part of the ten years i^oretaid, at 
against the defendant in ruch judgment, or the party ebtaining tueh 
orders or making muh appeal, or any other person who it not a pur- 
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tAooe)-, ifeditOT or morl^ges in good faith. Bitl whenever an appedi 
frton any judgment shall be penclfng, and the undertakmg rcqutaiW 
to stay execution on euch jadgmcnt ahall brive been given, and tbe 
appeul perfected as provided in the code, the court In which such 
jDdgment was recovered may, on epedal motion, after iiotic« to the 
penon owning the judgment, on each terina as they sliall see fit, 
direct an entry to be made by the clerk on the docket of such judg- 
ment that the same is " secured on appeal," and thereupon il shall 
rease during the pendency of said appeal 1o be a lien on the real 
property of the judgment debtor, as against purchasera aud mort- 
gagees in good faith. 

^989. (As am'd in 1869.) Upon filing a judgment roll -upon-i*; 
jnflgiaent directing, in whole or in part, the payment of money, It 
"1*? be docketed with the clerk of the county where flie judgment 
foU was filed, and in any other county upon the filing with tlie 
<^gA thereof a transcript of the original " docket," and shall be & 
InaoQ the real property iu the county where the same is docketod, 
of Evety person against whom any such judgment shall be ren- 
•Ified, and which he may have at the time of the docketing thereof 
in Uie county in which such real property is situated, or which he 
Bliall Bcquire at any lirae thereafter, for ten years ft'om tlie time of 
•Inckeling the same in the county where the judgment roll was 
Slcfi. Bui the time during which the party recovering or owning 
•"ch judgment shall be of shall have been reslraincd from proceed- 
iiig thereon by any order of injunction, or other order, or by the 
"pemtion of any appeal, shall not constttnle any part of tho ten 
T«»ts aforesaid, aa against tho defendant in sach judgment, or tho 
P*% obtaining snch orders or making such appeal, or any other 
P'raon who is not a purchaser, creditor or mortgagee in good faith. 
™1 whenever an appeal from any judgment shall be pending, and 
"* nndBTtaking requisite to stay execution on such judgment shall 
liSTe been gveea, the court ia which such judgment was recovered 
"'*?, on special motion, after notice to the person ownijig such 
J^^gment, or to hig attorney, and to ihe aTireHei to inch ttndertnking, 
'■'^ >ach terms a> such court shall see fit, hji order exempt from tli» 
""I ef lucft judgment the w/wle of the real property upon uAMt 
*^^ jadgtaent it a Uetii or a gpetifc portiox thereof, to be detenied' 
"i tiuA order, and direct an entry to be made by the clerk on the; 
^Wtet of such judgment that the same is "secured on appeal" 
17 



1 



rH* CODE OF PBOCEDDRE. [g 2B3. 

WMpf that, ill cote only a tpedjie portion of »vth propeHg w » 
. tmpied from tueh lien, tueh order lAall direct an entry to bt ifM 
I tnmeh dofktt, that the mime it " ateured on appeal a» per order ^ 

i the court, dated ," tpe^fying the date of tueh order ; aiid Ihete- 

I ^wn lueh judgment shall cease during the pendency of such app^ 
[ to be s lien upon the property »o exempted as ag&lnst puidiueni 
[ mnd mortgagees in good tUitli. 
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CHAPTER L 

The Eieeittion. 

SBtmm S8S. Execotion within ll'e jem, of conns, u preaerlbed bj thli 1^'^^'^^ 
a&i. After Ave jean, to b« laavied uolj hj leava of court ; loa>c. ko^S 

obUiinea ; eiucQtion on jndgniBrt of jnetjces' or olhw iatoK^' 

conrls: when docketed, how Isaned. 
985. Other judgments, how enforced. 
!8S. The dtSbient kinds of execution. 
SST. To wh»t connlles Bucution on; he l»anod. 
S«8. Eiecatlon ag^nst the pereon ; in what ca8«e uid when. 
SfB. Fonn of the eieentlon. 

aso. To be returnable in eiity daji. , 

sgi. Eilstlna laws rchiting lo eiocntlOD continued, nntil otherwlflc pP^^^ 

% 388. {Being g 338 of 1648.) Writs of execution for the enforce*''^ 
mcnt of judgments as now used are modified in conformity to thi^^^ 
Utle, and the parly in whose favor judgment is given may, at an^^* 
time within five years after the entiy of judgoient, proceed to en-^^^ 
force the same, as prescribed by this title. 

(Am'd in 1849 and 1806.) 

§ 283. (As am'd in 184fl.) Writs of esetiution for the enfsrcemen^^ 
of judgments as now ised are modified in conformity to this titl&r<-^ 
and Uie par^ in whose favor judgment haa been heretofore, or «Aoft^^ 
hereafter be given may, at any time within five years after the enti^^^ 
of judgment, proceed to enforce the same, as prescribed by thi^^^ 
tide. 

g383, (As am'd In IBM.) Wri la of execution for the enforcement^! 
of judgments as now twed are modified in conformity to this title^*^ 
and the parly in whose favor judgment has been heretofore, ot^ 
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reaf t«r be given, and in eate of Au dioth, hit ptrmnal repre- 
t, dvly appointed, ma^, at anj time within five fears after 
y o[ judgment, proceed to enforce the same, as prcactibed 

Itle. 

(Being § 339 of 1348,) Alter the lapse of Are yeua from 
f of judgment, an execution may be issued onlj hj leave of 
t, on motion, with notice to the adverse party. Such leave 
t be given unlesB it be established by the oath of the party, 
' proof, that the judgment, or some part thereof, remams 
Bd and dne. * 

^ 1B49, 1851 and 1858.) 

■{As am'd in ISIB.) Same as % 284, aa passed in 18*8, except 
following words were added at the end thereof; 
PI t?iejv^metit AaU hajx bten rsiu&ral >n a court ofjiutitt of 
, or in a jutdt^i or other inferior court in a city, and doekOtd 
Ice of the derk of the emints, Che applieatian for leane to i«»vt 
m«it be to the eounly court of the coantg inhere the jvdffmeat 
lertd, or, in the city and county of Xetn York, to the court of 
pkas of that city and county" 

(As am'd in 1851 ,) After the lapse of five years from the entry 
lent, an execution can l>e issued only by leave of the court, 
ftion, with pereonal notice to the adverse party, unlen he be 
'KOTi-reeident, or cannot be found to make such eerviee, in 
tit meh leniiee mny be made by pvblieation, or in tueh other 
bt the eouTt thatl direct. Buch leave shall not be given, 
ne established by the oath of the party, or other saliafsctory 
pt the judgment, or some part thereof, remains unsatisfied 

I 

, Jndgment Bhall liave been rendered in a court of justice of 
ix, or in a justice's or other inferior court in a city, and 
1 in the office of Uie clerk of the eounly, (he application for 
issue execution must be to the county court of the county 
(fi judgment was rendered, or, in the city and county of New 
ftbB court of common pleas of that city and county. 

k (As am'd In 1858.) After the lapse of five years from the 
(Bcution can lie issued only by leave of 
a motion, with personal notice to the adverse iiarty. 



1 
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anlem he be absent or non-resident, or cannot be found to make 
mcb Bcrrice, in vhlcb case such service may be mado bj public*- 
lion, or bi such other manner as the eoun shall direct. &uch leaTe 
shall not be given unless it be established hy the oath of Uie party, 
or other satisRictoij proof, that the judgment or some part thereof 
temains unsatisfied and due. But fAe leate ghiiU not be necesmry 
«A«n txeeutioa hat hecn Urued <nt tJie judgment leithin Che five yean, 
and Titumtd ■aniatitfUd in v^Jiole or in part. 

When judgment shall have been rendered in a court of justice of 
the peace, or in a jusjjce's or otbcr inferior court In a city, and dock- 
eted in the office of the clerk of the connty, the application for leave 
to iasuu elocution must be to the county court of the cotmty where 
the judgment was rendered, or, in the city and county ol New Toit^ 
to the court of common pleaa of that city and coiin^. 



g 285. (Being § 340 of 1&48.) Where a judgment requires the pay 

pientof money, or tke delivery of realor personal property, the gam^^H 
may be enforced in those respects by execution, as provided in tbi^^^ 
title. Where it requires the performance of any other act, a certifiec:S 
copy of the judgment may be served upon Ibe party against whon_T _"^ 
it is given, and his obedience thereto required. If be refuse he ma^^V 
be punished by the court as for a contempt. 

(Am'd in 1848.) 

§ 9S5. (Aa am'd in 1849.) Where a judgment requires the pay '■ 

ment of money, or the delivery of real and ptrsonal property, th -^* 

«ame may be enforced in those respects by execution, as provide^S^ 

in tliis title. Where it requires the performance of any other act, ^^* 

certified copy ot the judgment may be served upon the part^^SI 

against whom it is given, vr IJm perion er egker wilio i» t 

thereby, or hy lam, to obey the same, tmd his obedience thereto ei 

If he refuse, be may be punished by the court as for a contempt. 

§ 386. (Being g 241 of 1848.) There shall be three kinds of eieci^*^ 
tlon: one against the property of the judgment debtor; anothe-^^^ 
against his pereon ; and the third for the delivery ot the posseasio^^^ 
of real or personal property. They ahall be deemed the proees^^^ 
of the court, but they need not be scaled nor sulMcribed, eice|^ "* 
■a prescritied in section 244. 

(Am'd in 1849.) 



II 286, 287.J CODK or procedure. 197 

g ase. (As om'd in 184».) Tliere sball bo Utrec kinds of oxi^cu- 
Uou; one agninet Uie proper^ of the jndgmcnt debtor; aoolhcr 
Bgaiost his person; and the third for the delivery of the ixitoiessian 
o{ real or personal property, vr. nuA ddk&ry wUk dianaga for vitli- 
^mlding lAa aanie. Tbej ahaU be deemed Uie process uf the court, 
lut tbey need cot be sealed nor eubacribed, except as prescribed in 
section 269. 



§ SS7. (Being g 242 of 1846.) When the execution is against the 
Property of llie judgment debtor, it may be issued \a the glieriff of 
lOy count)' where the judgmeiLt is docketed. Where it requiKi 
ttke delivery of real or perHonal property, it must be issued lo the 
^beriff of Uie county where the property, or some part thereof, is 
s&tuated. Executions may be issued at the same time to difiBTCiU 



(AiD'd in 18S1, 1SS3 and 1862.) .,,-, 

§ 287. (As am'd in 1861.) Same as § 287, as passed hi 1848, escepi' 
*ijat the following words were added at the end thereof : 

"Rial pT'iperty adjudged to he told mvst l>« told in the county where 
■'^ liet, hy the thenffof the eoanty, or by a referee appuinltd by t!ie 
^^OHrt for that purpose, and th^eupon the theriff or referee must 
^>^ecute a tonveyanee to the purckaier, ickieh conTeyanee »haU be 
^^eelual to pan the righte and intereiti <tf the partiei adjudged by 
SA* decret to be told. 



: (Ail ara'd in 1852.) When the execution is against the prop- 
y of the judgment debtor, it may be Issued to the sheriff of any 
inly where judgment is docketed. When it requires the delivery 
t real or personal property it must be issued to the sheriff of the 
in^ where the property, or some part thereof.issituated. Execu- 
iB may he Issued at the same time to different counties. Real 
property adjudged lo be sold must be sold in the county where it 
^les, hy the sheriff of the county, or by a referee appointed by the 
«»nrt for that purpose, and thereupon the sheriff or referee must 
«iecute a conveyance to the purchaser, which conveyance shall be 
effectual to pass the rights and interest of the parlies adjudged to 

g asr, (Aa am'd in 18S2.) When the esocuHou 1b against the prop- 
tt^of the Jtidgment debtor, It may be isaued to the sheriff of any 
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Mnn^ where Judgment 1b dockeud. When it requires the AelWery 
ttt real or persoaal propertj it must be issued to the Hlieriff of the 
county where the property, or some part thereof, is situated, Ese- 
CUtioDB may be issued at the sanie time to different counUcs. Real 
projierly adjudged to be sold must be sold in Uie county where it. 
lies, by the sheriff of the county, or by a referee appointed by the 
court for that purpose, and thereupon the sheriff or referee must 
execute a. conveyance to the purchaser, which conveyance slull l>« 
effectu^ to pass the rights add interest of the parlies ai^judged to 
be sold. 

An execution may umte againtt a married teaman, and it thaO, direct 
the letj/ and noUection of Oie amount of tlis judgment againM her from 
Jut eeparate proptrt^, and not otheneiee. 

g 388. (Being § 243 of 1848.) It the action be one in which the-^^ 
defendant might have iDeen arrested, as pro-rided in section 154, an — ^ 
execution against the person of the judgment debtor mity be issued^^H 
to any county within the jurisdiction of the court, after the relum^^ 
of an execution againiit his property unsatisfied in whole or in part -^ 

(Am'd in 1849, 1863 and 1870.) 

g 288. (As am'd in 1849.) If the action be one in which th^^ 
defendant might have been arrested, as provided in Bection ITS an S^ - 
taction 181, an execution against the person of the Judgment debto^^* 
may be issued to any county within the jurisdiction of the conrt— ^^ 
after the return of an execution against his property ufisatisfled ii;;^^^* 
whole or in part, 

§ 288. (As am'd in 1863.) Bame as g 288 as amended In If 
^cept that the following words were added at the end thereof: 

Sul no cwCTrffon lAaU tttaeagaingl thepenon of a jruigta^ni debtor 
wnJeM an ord^ of arreet hoe been rnroed, aa in this aelproBided, <m 
wiie*» the wmplaint coniaint a stafemeni qffaelt tshaieing one or man 
tf the cau»e» of arrett required bff section, ITS. 

g a8§. (As am'd in 1870.) If the action be one in whii'h the defendani 
might have been arrested, as provided in section 179 and section 181 
an cxecuUon against the person of thejudgmenldebtormay be issued 
to any oounty within the jnrisdiction of the court, after the return ol 
an execution igBinst his property unsatisfied In whole or in part 
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00 execution shall issue against the person of a judgment debtor, 

unless an order of arrest has been served, as in this act provided, or 

I unless the complaint contains a statement of facta showing one or 

IOkk of the causes of arrest required by section 1TB. 
ff any d^tndaiU be in actual euilody under an order of arrut, und 
the plaintiff ihaB Tiegkct lo enter judgment in tAe action leHJUn one 
monlA after it il in hiapoaer to do to, or diall neglect to uaun CMcatuin 
againet Oi£ per»/m of nuA defeiulajU, udAtn tkree tnonllie after the 
ewry ofjvdgmeia, saeh d^endaai may, on hit motion, be ditehargai 
J'rotRf cuntody by the eourl in which mich action ehall ft/iw been oora- 
Jr^iwxd, uitlem good eaate to the eontrary be thoan ; and, afier being *> 
^neAarged, mieh dtfendant ihall not be arretted upon any exoeuHon 
^KMuaJ in. »ueh aeHcra. 

% 389. (Being § 244 of 1848.) The esecntion must be directed to 
thB sheritr, subscribed by the party issuing it, or his attorney, and 
Knust inl«]ligibly refer to the judgment, «tating the court, the county 
~^vbere the judgment roll is died, the names of the parties, 
tAe amount of the judgment, if it be for money, and the amount 
^kctuallj due thereon, and time of docketing in the county to wbicb 
tJie execution is issued, and shall require the sheriff substantially as 
follows : 

1. U it be against tlie property of the judgmeiu debtor it sbaii 
*^iiire the sheriff to satisfy tiie j udgment out of the personal prop- 
^unj of Bucb debtor, or, if sufficieat cannot be found, then out of the 
Sreal property belonging to him on the day when the j udgment was 
docketed in the county, or at any time thereafter. 

3, If it be agMuat the person of the judgment debtor it shall 
Require the sberilf to arrest such debCgr, and commit hira to ttie jail 
«f the county, unUl he shall pay the judgment or be discharged 
■eeording lo law, 

3. If it be for the delivery of the poaaeasion of real or personal 
property, it shall require the sheriff to deliver the possession of the 
same (particularly describing it) lo the party entitled thereto. 
(Am'd in 1819.) 



I 



'. (As am'd in 1849.) The execution must be directed to tliu 
liieriC or coroner, when the sheriff ie a party or interested, subscribed 
t^ the party issuing it, ur his attorney, and must Inl^lligibly refer 
io flie judgment, stating the couri, Ibe ciuntj wlitru the judgment 
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roll itr tranieri^ ia filed, the name* of the parlies, tlie amooiit of the 
judgueot, if it be for niaiief> wid the amount actually due thorcoa, 
and the time of dockutioKia tJte'Cuunty to which the execiuioa ia. 
issued, and shall require ths f0lw subtiUuiliAllf as follows : , , . i .;, 
1. If it be agaiiut tlie property of the judgment debtor it sbtU 
require the oJUcer to Balisfy the judgnmut out of the peraonal pi;op- 
erty of such debtor, and il' sufficient perional property cannot be 
found, out of the real properly belonging lo bim on the day when 
the judgment was docketed in the county, or at any lime there-. 
after. 

3. ^ it be againit real vr pertonai propertj/ in the handi of perionai 
reprentintatiiitt, heirt, denueet, iegiUeei, teniaiit of real j^vpert;/, or 
tru«tee», it thaU require the qpker to mfiif}/ the judgment <mt rff tuth 
prop&rty. 

8. If it be agninst the person of the judgment debtor, it shall 
require the officer to arrest such debUir, and commit him'to the jail 
of the county, untU he shall pay the judgment or be discharged 
according to law. 

4. If it be for the delivery of the possession of real or personal prop- 
erty, it shall require the officer to deliver the possesaioa of the same 
particularly d^cribing it, to the party entitled thereto, and muf/ at t/u 
taine Htm require the officer to gasify any tout*, damages, or rent» and 
proJUt, recotered iy the larae jadgmerd <mt of tlie penonal property of 
the party agaimC teham il-ma rea^ered, and the ni^u«^ thepn^ertu 
fi>ruihidiihejudgntentvia»reemered, tobetpe^fied therein, if a deUotry 
ther»if eannot be hud, and if mffietent penoaal propert]/ eaiatot be 
found, then oat of ffie real propertjf belonging to him on the day U4 
judgmmit mu dodieUd, or at any Ume Olereafter, ktkI thaU in that 
retpeet be deemed an etecution agaiittt properly. 

§ 390. (Being § 345 of 1848.) The sheriff shall, in all cases, return 
the execution within sixty days aft«r its receipt to the clerh wiOi 
whom the record of judgment is filed. 

(Am'd in 1819.) 

. § a»0. (As am'd in 1849.) The execution ihaU be retumaiie 
within sixty days after its receipt bff the officer to the clerk wifli 
whom the record of judgment is filed. ' ' - 

§291. (Being§346o(ia48.) Until otherwise provided by the 1^1»-. 
lature, the existing provisions of law relating to executions, and theii 
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mcidents, indiulmg the sale and redemption of property, the powers 
and rights of officers, their duties thereon, and the pruceeilmga to 
enforce those datiee and the li&bilitf of their sui-eties, sliall apply 
to the esecutiottB prescribed b; this cliapter. 
(Am'd in 1849 &nd 1851.) 

§ 291. (As am'd in 18i9.) Until otherwise provided by the Icgisla- 
tore, the eTtsting provisions of law not in eonftkt idth thU eiapta; 
relating to execotions, and thdr incidents, including the sale and 
redemption of property, Ihe powers and rights of officers, their 
clutiee thereon, and the proceedings to enforce those duties, and the 
liabili^ of their sureties, Bhall apply to the executions prescribed by 
this chapter. 

g 991. (As am'd in 18S1.) Until otherwise provided by the li^- 
latare, the exuting provisions of law not in conflict with this chap- 
't£r, relating t« executiooe and (heir incidents, (Ae property liaile to 
.^aU on execution, tlie sale and redemption lAereef, Ihe powers and 
^%hls of officers, their duties thereon, and the proceedings to enforce 
'Uiose duties, and the liability of their sureties, shall apply to the 
"execQtiona prescribed by this chapter. 
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303. Dleobedl«Dce or oracr, aan pnoisaea. 

g 293. (Being g 247 of 1848.) When an eseeuUon agamst property 
*>' the judgment debtor, issued to the slieriff of the county where 
^ reaidea, or if be reaide out of the State, to the sheritf of the 
'^oniy where the judgment roll is filed, shall he returned unsatifi- 
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d In whole or in part, the judgment creditor may obt^n an order 
from a judge of the court, or a county judge of the county to which 
eiecntion was isaued, requiring tlie judgment debtor to appear 
and make diecovcrf on oath, concerning his property, before such 
judge, at a time and place ipecified in the order, 

(Am'd in 1M9, 1851, 1858, 1859, 1863 and 1887.) 

§ 292. (As ani'd in 1849.) When an execution against property of 
the Judgment debtor, or of an-y one of mverai debtorg in the «nw 
judgmad, isaued to llie aheiiff of the county where he resides, or if 
lo not reside in this Btate, to the eheiiff of the county where the 
judgment roll or a tranaeript of a juttieei' judgm^nl is filed, aliall be 
returned unsatisfied iu wliote or in part, the judgment creditor, <M 
any tme afler mteJi return made, on proof of nuJi return, aAoB, at any 
time, be eri^tled to an order from a judge of the court, or a cotinty 
judge of the county lo which the execution was Issued, reqtdring 
mieh judgment debtor to appear and onmoar, concerning his property, 
before such judge, or a r^ree appointed by a j'idge sf (he eourt, at ■ 
tune and place specified in tbe order. 

4f[er Uts imtlng ef an execution agairut proper^, and upon proof bg 
aJ^datU, to the tatitfae(ion^l/ieec»rt, or ajudge thereof, or amTttj/ judge, 
OuU an^ judgment debtor hat properly, inhie/i he uryuOiy t^umi to ojip^ 
feneorcb Ste laXirfaelion of the judgment, tath eourt or judge may, by on 
ord«r,reqnirethejudgrttentdd)^>rtomppeairaiatpefifiedHmeaTid^aa,U 
angaer mneeming Oie eamte ; and tuehjmteeedinga may thereupon be had 
for the aj/plicati/in of 1^ property tf tbejudgmeni debtor hneardg the ial» 
factum of thejvdgment a* are provided upon the return of an eoxeuUon, 
Instead of the order requiring the atUndanee of the judgment debtor, ai 
provided in (Au geetim, the judge may, \f it appeaa" to Mm that there u 
danger uf the deJtor't abteonding, ieme a mirrant, under Me hand 
reguiring the iherif of any eountji where tueh dditor way be, to arreu 
hbn and bring him b^ore fifh judge. TTpon being brought b^are tht 
judge, be may be examined on oath, and mdered to enter into an u,nd«r- 
taking, with one or more guretiei, that he mH attend, from Hme to Hme 
brfore the jiidge or referee ae he ilutU direct, during the pendens q^ thi 
proceeding, and uTitil the final determination thereof, and wHl not, iK 
the mean time, diepoee of any portion of hiii property, nst eremrpt fnm 
etxcuU^L In d^a/uU of entering into eiuih undertaking, he maff h 
committed to prieon by warrant under the hand tf the judge. 

g 292. (As am'd in IBSl.) When an execution against propert; ol 
tbe Jndgment debtor, or of an; one of the several debtota in Uie somi 
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Jndgment, issaed to the sheiiff of the count; where be resides, or If 
he do not reside in the StaU, to tlic sberiO'c)! the county where a. 
jadgment roU, or a transcript of « justice's judgment for tievnty-fios 
tpaardg, exctiudMof eottt, is filed, is returned unaatiaQed in 
'hole or in part, the judgment creditor, at any time after such 
made, is entitled to an order from a judge of the court, or 
a county Judge of the county to which the execution was issued, or 
a judge of Oit eaart of mmnum pluu for the dty and founts of -^*io 
York, v^iea, the exeouHoa letu i»niMt to tack aty and county, requiring 
such Jadgment debtor to appear and answer concerning hia prop. 
eriy before such judge, at a Ume and place specified in the order, 
iritMn Uie county to which the execution was issued, ^fter the 
issuing of an execution against properly, and upon proof, l>y affi- 
^vit of a party, or olherwise, to the satisfaction of the court, or a 
Judge thereof, or county Judge, or any judge of the court of annmon 
phot for the fiiy and eoun^ of 2feui Fork, that any judgment debtor, 
redding in the county where such judge or officer resides, has prop- 
erty which he unjustly refuses to apply towards the satiafaction 
of the Judgment, such court or Judge may, by an order, require the 
judgment debtor to appear at a epectfied time and place, lo answer 
cODCeroing (he game : and such proceeding may thereupon t>e had 
for the application of the property of the judgment debtor towards 
the eatjaf action of the j udgment as are provided upon the return 
execution. 
On an examination under thU tection, either party tao}/ examine 
hit Mialf. and the judgment debtor may be examined in 
mner at a leitneM, Instead of the order requiring the 
jUtendanai of tlie judgment debtor, the judge may, ii^poa proof, by 
t^daeit or other\r^i»e, to his satisfaction, that there is danger of the 
debtor's Jai'mng (he ilaU, or eo/icealing Mmadf, and that th«re i» reaton 
ia beUece he hai pvperty a/deh he uTiJu«% refiuee lo apply is meh 
jvdgment. Issue a warrant, requiting the Bheriff of any county where 
loch debtor may be, (o arrest him and bring him before such judge. 
Upon being (wrought before the judge be may be examined on oath, 
»nd,\fit then appear* tUal t/iere ii danger of the deblor'i leaving the 
ilate, and that !U hat property which hehae tinjuetly refused lo apply 
to tueh judgment, ordered to enter into an undertaking with one or 
more sureties, Uiat he will from time to time attend before the judge 
as be shall direct, and that he iciCl not, during the pendency of the 
proceedings, dispose of any portion of his property, not exempt 
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from execution. In default af entering into such nnderbUuDg, li 
may be oommitled k> prison, by warmnt of the jud^, as for a cot 
tempt Jfo per*vn tliall, on examit^tioa punuaat U> this duster, I 
txefutdfrom anmctring any quettian on the ground lltathit cauhi 
nation teiB tead to eanekc him of tht eomaumon of a fraud; but tu 
anirttr JiaU not be uaod a> etidence agaiiM hint in any aimiaal pn 
eetdijig or pn>»e6utitm. 

% 29a. (Ah am'd in 1866.) Bame as g 362, aa amended in 1B51, ei 
cept that the worda " or haa a pkue of Initinen," were added aftc 
the words " where he resides." 

g393. (AaamMiiilSSB.) Same as |3B3(ia amended in 1858, escep 
that after the words " as are provided upon the rctom of an execu 
Uon," the following words were added : " WheneTer it sh^l aatif 
factorilj appear by affidavit to a justice of the supreme conrt tha 
Buch county judge, or judge of iaid court of common pleaa, is iocs 
pacitated from acting in any of the proceedings whatever, herefc 
BUlhorized, from any cause or causes whatsoever, such justice of th 
supremo court shall have the same powers and authority, In all case 
whatever, as are herein conferred upon him aa to cases of judgment 
in the supreme court" 

g 392. (As aro'd in IB63.) Same as § 203, as amended in 1859, ei 
cepl that the following words were added at the end thereof : 

"Nor shall he be eicnscd from answering any question on thi 
ground that he has, before the examination, executed any convey 
ance, assignment or transfer of his property for any purpose, hu 
his answer shall not be used as evidence against him in any crim 
inal proceeding or prosecution." 

§ 392. (As am'd hi 18tl7.) When an execution against property o 
the judgment debtor, or any one of several debtors in the sam' 
judgment, issued w the sheriff of the county where he resides or ha 
a place of business, or if he dc not reside in the State, to the sherlf 
of the county where a judgment roll, or a transcript of a jnsUce' 
judgment for twenty-five dollars or upward, exclusive of costs, i 
filed. Is returned unsatisfied, in whole or in part, the judgment cred 
ilor, at any time after such return made, is entitled to an order f ran 
ajudgoof the court, or acounty judge of the connty to which th 
issued, or a judge of the court of common pleaa fo 
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I 'the cjtf imd conntf o{ New York, when the executioa was iMued lo 
city and county, requiring snch judgment debWr to appear and 
er concerning liis property before such judge, at a time and 
place specified in tbe order, within the coanty to which the execU' 
laed. Bat in eats of an order made by a jiatice qf lAe 
rt, aU mbrngvenl proeeedingi ihaS bt had before lome Jut- 
n tht judicial distrieC irhere the judgraent dAtor reaidee, to be ipeci- 
in the order. After the issuing of an esecution aguioal propef ly 
imd upon proof by aiSdavit, of a party or otherwise, to the Batisfac- 
tion of the court, or a judge thereof, or county judge, or any judge 
of the court of common pleas of the city and county of New York, 
Uiat any judgment deblor, residing in the coun^ where such judge 
tr officer reaides, has property, which he unjustly refuses to apply 
towards the satisfaction of the judgment, such court or judge may, 
by an order, require the judgment deblor to appear at a specified 
time and place, lo answer concerning the same ; and such proceed- 
inga may th»eupon be had for the application of the property of the 
jodgment debtor towards the satisfaction of tbe judgment as are 
provided upon the return of an execution. Whenever it shall satis- 
faclorily appear, by affidavit, to a justice of the supreme court that 
SDcb county judge, or judge of said court of common pleas, is inca- 
padtated from acdng in any of the proceedings whatever, herein 
authorized, from any cause or causes whatsoever, such Justice of 
the supreme court shall Imve the same powei^ and authority, in all 
cases -whatever, as are herein conferred upon him aa to cnses of 
Jadgmenta In the supreme court. On an examhiation under this 
KcUon, eittier party may examine witnesses in his behalf, and the 
judgment debtor may be examined in the same manner as a witncM. 
Instead of tbe order requiring the attendance of the judgment 
debtor, the judge may, upon proof, by affidavit or otherwise, to his 
eadsfacUon, that there is danger of the debtor's leaving the State, or 
concealing himself, and that there is reason to believe he has prop- 
si^ which he unjustly refuses to apply to such Judgment, issue a 
warrant requiring the sheritF of any counQ' where such debtor 
maybe to arrest him and bring bimbcforcsuchjudge. Upon being 
brought before the judge, he may be examined on oath, and if ii 
Ihen appears tiiat there is danger of the debtor's leaving the State, 
and that he lias property which he has unjustly refused to apply tt 
Bn<^ judgment, ordered to enter into an undertaking with one or 1 
more sureties, that he will from time to time attendbefoie (he judge I 
18 ■ 
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ks he I'lall direct, and that he will not, during the pendency of the 
procee lings, dispoee of aoj portion of hU property, not eicempt 
from execution. In defanll of entering into such undertaking, be 
may be committed lo priBon by warrant of (he judge as for a con- 
tempt. No person shall, on examination pursuant to this chapter, 
be excnsed from answering any question on the ground that hia 
examination will tend lo convict him of the commisaion of a fraud ; 
bnt hia answer shall not be used as evidence against bim in any 
criminal proceeding or prosecution. Nor shall he be excused from 
answering any question on the ground that he has, before the ex- 
amination, executed any conveyance, assignment or transfer of his 
property for any purpose, but his answer shall not be used as evi- 
dence against him in any criminal proceeding or prosecution. 

% 393. (Being § 248 of 1818,) After flie issuing of execution 
•gainst property, any person indebted to (he judgment debtor may 
pay to the sheriff the amount of bis debt, or so much thereof as 
BhaU be necessary to satisfy the execution, and the sheriff's receipt 
alkali be a sufficient dlBcbargc therefor. 

(Am'd in 1849.) 

§ 303. (As am'd in 1849.) After the issuing of execution agunst 
property, any person indebted to the judgment debtor may pay lo 
the sheriff the amonnt of his debt, or so much thereof as shall be 
necessary to satisfy the execution, and the sheriff's receipt shall be a 
mfflclent discharge /cr th^ amount to paid. 

% 294. (Being g 349 of 1848.) Upon an affidavit that any person 
has properly of the judgment debtor, or is indebted to him, the 
judge may, by an order, require such person to appear at a specified 
lime and place, and be examined concerning the same. 

(Am'd in 1849 and 1863.) 

§ 394 (Ab am'd in 1849.) After 0\e itsaing or rrium of an erecu- 
tion agatnit propertj/ of the jv/Jgrnent de/ilor, or i^ any one of wroraZ 
deM^ra in Sys tame judgment, and upon an affidavit that any person, 
er«»7»m(fo», has property of such judgment debtor, or is indebted 
tA bim in an. ammint ameeding ten doUan, the jndge may, by an 
order, require such person, or eor^^mtion, or any ogieer br mender 
thereof, to appear at a specified time and place, and ai 
Ing the same. The jvdge may aiaa, in, hit ducreHon, r^uire n 
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meA proffe£ng to fe gieen. to rtny party to the <KHon, in imdi inanfur 
a» may te^m lo himpit^r. 

g 394. (As am'd In 1863.) Afler Ibe [ssniiig or return of an 
«secution against property of the judgment debtor, or of any one 
of several debtors in the same judgment, and opon an affidavit 
'that any person or corporation has proper^ of atich judgment 
'debtor, or Is indebted la iiim in an amount exceeding t«n 
vlollare, the judge may, by an order, require such person or 
corporation, or any officer or member thereof, to appear at a 
specified time and place, and answer concerning the »ame, 
Tlte judge may also, iu bis discreUou, require notice of such 
3»roceeding to be given to any party Ui the action, in such manner 
as may seem to him proper. 

7'Ae proceeding! mentioned in thii tectiim, and in leetioii S93, may be 
tuibm upon the return of an enxeuUan untati^fied, istued upon a judg- 
ment reeooered in an action agctinit joint debtors, in ichieA gome of the 
dtfendanU hare not been lertied with the tummoTte by tehieh said action 
teal eommeneed, so far as relates to the joint properly of such d^tors ; 
and aU aeliims bg ereditors to oUain aatiefaelion of judgments out of Via 
proper^ of joint ddttora, are joaiiUainaliU in the Hke manner and to the 
Uke effeU. These proadons thait eppli/ to all proeeetUngi and actions 
noa pending, and not aetaaJly tftrmxntUed by any jinal judgment or 

% SQS. (Being g 250 of 1848.) Witnesses may be required to appear 
and testify in any proceeding under thia chapter, in the same man- 
ner as upon the trial of the issue. 

(Am'd in 1B49.) 

S9S. (As am'd in 184S.) Witnesses may be required lo appear and 
testify on any proceedings under tliia chapter, in the same manner as 
upon the trial of an issue. 

g 2Q6. (Being g 361 of 1848.) If Ibe party or witness reside in the 
coun^ where the order is made, be shall be required lo attend 
before the judge; if in any other county, before a referee, aa pro- 
vided in section 25S. In such case, the examination shall l>e taken 
by the referee and certified to the Judge. 

(Am'd in 1649.) 

g 996. (Aj am'd in 1849.) The party or witness may be required 
9 Utend before the judge, or before a referee appointed I^ tbe 
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court or Judge ; if before a referee, the Bsamination Bball be taken 
by the referee, and certiflcd to the judge. All examioatioiia and 
knswera before a judge or referee, under this cliaptcr, shall be on 
oath, except Ihat when a corporation answeta, Qie answer ahall be 
on the oath of an ofScer thereof. 

§ 397. (Being g 253 irf 1848.) The judge may order any property 
of the Judgment debtor, not exempt from execution. In the hmidi 
either of himself or of any other person, or due to the judgment 
debtor, to be applied towards the satiataction of the judgment 

(Am'd in 1851.) 

I SOT. (As am'd in 1851.) The judge may order any property of 
tbe judgment debtor, not exempt from execntion, in the hands 
dther of bimsetf or any other person, or due to the judgment 
debtor, to be applied towards the satisfaction of tbe judgment, 
^cceept that t/ie earnings of the debtor fir Ais per*mal aernieei, at any 
Um^ mtMtt gixtg day» next pretedi/tg the order, eannot be »o applied, 
when it it made to appear by tlie debloj't affidavit, or otheneiee, t!UU 
Kieh eandng» are tieeestary for the vm of a famUg tupported whaSg 
orparSy by Ms labiyr. 

g 299. (Being § 253 of 1848.) The judge may also, by order, 
appoint a receiver of the property of the judgment debtor, in the 
game manner, and with the like authority, as If the appointment 
were made by the court, according to section 300. The judge may 
also, by order, forbid a transfer of the property of the judgment 
debtor and any interference therewith. 

(Am'd In 18«, 1851, 1863 and 1803.) 

§ 898. (As am'd in 184B,) The judge may also, by order, appoint 
a receiver of the property of the judgment debtor, in the same 
manner, and with the like authority as if the appointment were 
mode by the coort, according to teeUoii 344. The judge may also 
by order, forbid a transfer, or other disposition of the property of 
the j udgment debtor, not exempt from execution, and any inter- 
ference therewith. 

g 398. (Aa am'd In 1351.) The judge may also, by order, appoint a 
receiver of the property of tlio judgment debtor, in the same man- 
ner, and with t^e like authority, aa if the appointment was mode 
by Um court according to section %iA. But, btfore Qte a^temtitumt 
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<3^Uich reeeiiw. Otejw^ tAaS ateaiam ifpnutieal^, by Ott oaih of tha 
j^wty, or oOi^eriBm, ythethar any other tupptementary proceeding) ara 
^endinff a^a&t £Ad Jmifiment dMor, and, if fuoA proeeedingi an v 
.^eitOing, the piairU^ (Aenia i/taB Aom ftotie» to appear b^mre Aim, 
<:and i/util UkmBtm Jiaee notiee of aS suba^uerU proceedingt in nUUioJi 
^otiad rteekert/Up. Ifo tnare than «ne reeeiter qf the property df a 
^judgment debtor ihaU be appointed. The judge may also, by order, 
Xbibid a tiuisfer or other dispofiitioD of the property of the Judg- 
anenl debtor, not eKempt from executiou, and any iutcrfereDca 
therewith. 

g 298. (Ab sm'd in 16fl2.) Same as g 298, as amended in 1851, 
except that the following words were added nl the end thereof: 

" Whenever the judge shall grant an order for the appointment 
of a receiver of the property of the judgment debtor, the same 
shall be filed in the office of the clerk of the county where the 
judgment roll in the action or transcript from justice's judgment^ 
Dpon which the proceedings are taken, is filed ; and the said clerb 
shall record the order in a t}Oak Uybe kept for that purpose in his 
office, lo be called ' book of orders appointing receivere of judgment 
debtors,' and shall note tlie time of tbe filing of said order therein, 
A certified copy of said order shall he delivered to the receiTer 
named therein, and he shall be vested with (he property and effects 
of the judgment debtor from the time of the filing and recording of 
the order as aforesaid. The receiver of the judgment debtor shall 
be subject to the direction and control of tbe court in which tha 
judgment was obtained upon which the proceedings are founded; 
or if the judgment is upon a transcript from justice's court, filed in 
county clerk's office, then he shall he subject lo the direction and 
control of the connty court." 

§ 998. (As am'd in 1B63.) The judge may a!ao, by ordee 
appoint a receiver of the property of the judgment debtor, 
ia tbe same manner and with the like authority as if tho 
appointment was made by the court according to section 344. 
But, before the appointment of such receiver, tbe Judge shall 
ascertain, if practicable, by the oath of the party, or otherwise, 
whether any other supplementary proceedings aro pending against 
the judgment debtor, and, if auch proceedings are so pending, the 
jff ^Hir therein shall have notiee to ^^>ear before him, and shall 

rHKWiae .hsye notice of all subsequent proceedings in relation to 

■" 18* 



r 

I' 



I 



I 



110 CODE OF PROCEDURE. [§ 20B. 

■aid receiyership. No more than one receiver o( the proper^ of a 
Judgment debtor shall be appointed. The Judge may also, by 
order, forbid a transfer or other disposition of the proptiitf of the 
Judgment debtor, not eiempt from execution, and any inteiference 
therewith. 

Whenever Ihe judge shall grant an order for the appointment of 
a receiver of the property of the judgment debtor, Ihe same shall be 
filed in the office of the clerk of the county where the judgment roll 
in the action, or tranicript from justice's judgment, upon which the 
proceedings are taken, is filed ; nnd the said clerk Bball record the 
order ia a book to be kept for that purpose in his office, to be called 
" l)ook of orders appointing receivers of Judgment debtors," and 
shall note the time of the filing of Mid order therein. A certified 
copy of said order shall he delivered to the receiver named therein, 
and he shall be vested with the propeny and effects of the judgment 
debtor from the time of the filing and recording of the order as 
aforesaid. The receiver of the judgment debtor stiall be subject to 
the dhection and control of thf court in which the Judgment was 
obtained upon which the proceedings are founded ; or, if the Judg- 
ment is upon a transcript &om justice's court filed in county cleA's 
ofBce, then he shall be subject l« the direction and control of the 
county courL 

Batb^oreJieshaSbene^ed'mthany real pntpertj/ of »uth jvd^meni 
debtor a cerlilUd copy of »aid onUr shall (Uta ie fled ajidreeorded in the 
epeeofOie clerk of the /xmnl;/ in tehicA ang real rsfate of fuch Judgment 
debtor mughi ia be affeeied by mek order ie tttuated, and dl»o in Vie ofiee 
Iff the derk of the county in wikidi tueh jvd^ment ddttor «*Kfoj. 

§ SB9. (Being § 254 of 1848.) It it appear that a person so brought 
before the judge claims an uiterest in the property of the judgment 
debtor, adverse to him, such interest shall be recoverable only in 
an action by the receiver; but the judge may, by order, forbid a 
transfer or other disposition of auch interest, till a sufflcienl oppor- 
ttmiQ' be given to the receiver to commence the action. 

(Am'd in 1848.) 

§ 309. (As am'd in 1849.) If it appear that a person or eorpora- 
Hen aSeged to Aaw property of Ihe Judgment debtor or indited to him, 
claims an mterest in the property, adverse to him, or denies Ou dtU, 
each hiterest or Mil shall be recoverable only in an action agatntt 
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•mwA pertonor etn-poratvm by the receiver; but the judge may, by 
«rder, forbid a transfer or other dispoHition of auch property or 
interest, till a aufflcient opportuni^ be given to the receiver to cora- 
aience the action, aitd prateeule the aame to ju^meiU and exeeuUon, ; 
ind mtch order ma^ be modified or dmolved, by the jadga graiMng the 
eame, at ang time, im mdi mcurity at he ihall dirtH. 

% 300. (Being g 255 of 1S48.) The judge may, in Uis diacretlon, 
order a reference to a referee, agreed upon or appoiatcd as pre- 
scribed in sections 226 ajid 329, lo report tlic evidence or the SkCla. 

(Am'd in 1649 and 1857.) 

§ 800. (As am'd in 1849.) The judge may, in his discrellon, order 
a reference lo a referee, agreed upon or appointM iy him, to report 
the evidence or the facta. 

§300. (As am'd in 1857,) The]ndgemBy,in his discretion, ordet 
a reference to a referee, agreed upon by the parUa or appointed by 
him, to report the evidence or the facta, and may, in hii dieeretioTi, 
appoint tvch referte in tlie first order or at any Htm. 

g 301. (Being g 256 of 1848.) The judge may allow to the judg- 
ment creditor, or to any party or witness so esarobed, bis traveling 
expenses, and a fixed sum in addition, not exceeding thirty dollars, 

SB costs. 

(Am'd in 184B.) 

g 801. (As am'd in 1849.) The judge may allow to the judg- 
ment creditor, or to sjiy party so examined, ■aliether a party to tha 
adion or wit, viitnetaei' fee» and di^mraementt, and a fixed sum in 
addition, not exceeding thirty dollars, as costs. 

% 802. {Being g 257 of 1848.) If any party or witness disobey an 
order of the Judge duly served, such party or witness may be pun- 
ished by the judge as for a contempt. 

(Am'd in 1849 and 1851.) 

g 803. (As am'd in 1S49.) If any perton. party or witness disobey 
^*B coder of tbe judge, or r^ert«, duly served, such perton, par^ or 
IS may be punished by the judge aa for a contempt. 

I. (Aa am'd In 1B51.) If any person, party or witness dis- 
f an order of the judge, or referee, duly served, snch person. 
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party or witness may be punished b; the jad^e as for a oontempt 
And in ali aua o/ eommitmimt tlnd^ thin ehaptar, or the act to abaUlA 
trapritonjoent /or doAt, Oib perma eaaaniOed mas< "> "^^ "f '"'Oliil^ 
lb fsefofm Ste oat ngvired, or to vnAwre >M trnpruonnienl, he diie/iarged 
from impriianment, bg the court or judge tommiitinff kirn, or ISe amrl 
in which Che judgment wt* ren^red, on mich term* lu mag ba juat, 
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SIB. Coata on review of a decision ot an inferloc conit, In ■ apecUl 
procsedlai?- 
Sie, 330. Caitt In actions by tbe peoplo. 

MI. Cneta agslnet aaelgnee of came of action, aftw action bronght 

gSOS. (Being g358 of 1848.) All slatuteaeslablishingorreguUting 
the costs or foes of attorneys, solidtora and counsel in ciyil actione, 
and nil e.tisting rules luid provisions of law, resiUicting or controlling 
tbe right of a party to agree with an attorney, Bolicitor or counsel, 
lor hia compeosation, are re[iealed; and hereafter the measure of 
meh compen«ation sball be left to the ^reement, express or implied, 
of the parties. But there may be allowed to the prevailing party, 
upon the judgment, certain soms, by way of indemnity, for his 
expenses in the action ; which allowances are in this act termed 

g 804. (Being g 2S9 of 1S16.) Costs sUsll be allowed, of course, 
to the plaintiff, upon a recovety, in the following cases : 

1. In an action for the recovery of real property, or when a clafan 
of title to real proper^ ariaes on the pleadings, or is curtifiud by the 
oourt to have come in queation at the trial. 
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S, In an action to recover the possesiioii of pnsDnal propcrtf , 

3. In the acUons of which, according to section 4T, a court of a 
Justice of the pexce has no jurisdiction. 

4 In an action fur the recovery of aumey, where the plaintilT ahall 
lecoTer fifty dollars or more. 

(Am'd in 1849 and 1663.) 

g 304. (As am'd in 1849.) Same as g 304, as passed In 1348, to 
sub 3, and &oin thence as follows : 

3, In. the actions of which, according to section S4, a court of a 
juatiee of the peace has no jurisdiction. 

4. In an action for the recoTcij of money, where the plaiDtiff 
shall recover fifty dollars or more. But in an action for assault, 
butteiy, false ImpriHonmeot, lihel, slander, malicions proaecution, 
criminal conrersalion or seduction, if the plaintiff recover less than 
fifty dollars damages, be shall reeover no more costs than damages. 
And in an action to recover the poBsession of personal property, if 
the plaintiff recover less than fifty dollars damages, he shall recover 
no more costs than damages unlcsa he recovers also property, the 
value of which, with the damages, amounla to fifty dollars. Such 
value must be determined by the jury, court or referee by whom the 
action is tried. 

When sevwal actions shall he brought on i 
promissory note, bill of exchange or other ir 
b any other case, tor the same cau 
parties who might have been joined as defendants ii 
action, no costs other than disbursements shall be allowed to the 
plaintiff in more than one of such actions, which shall be at his 
election, provided that the party or parties proceeded against in 
sach other action or actions shall, at the time of commencement 
of the previous action or actions, have twen within this State, and 
not secreted. 

§ 304, (Aa am'd in 1863.) Coats shall be allowed, of course, to the 
plaintiff, upon a recovery, in the followhjg cases : 

1. In an action for the recovery of real property, or when a claim 
of title to real proper^ arises on the pleadings, or is certified liy the 
coort to have come in question at the trial. 

2. In an action to recover the pnweasion of personal property. 

9. In tie aetiojti of which a eourl of jutfice of the pate* hat «» 
VfsfiKtietion, 



bond, recogniiance, 
writing, or 
against several 
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4 In &Q ftclioD Tor the recoTery of money, where the plaintiff' slu 
xtcovei tiij dnllare; but in an action for aasauit, battery, fat 
impriaonniunt, lilx:!, slander, malicious prosecution, criminal coovt 
ntion or seduction, if the plaintiff recover less than fifty dolla 
damages, he shall recover no more costs than damsLgcs. And 
action to recover the possession of personal proper^, if tbeplainti 
recover lees than fifty dollars damages, be shall recover no mo 
costs than damages, unless he recovers also property, the value i 
which, with the damages, amounts to fifty dollars, or t/ia poitemt 
of property be ai^dged to Aim, the ooitw of ichiiA, vith Hie dai 
aget, atiututUs lo Jifly doSari; such value must be determined I 
the jury, court or referee by whom the action is tried. Win 
several actions shall be brought on one bond, recognizance, promi 
BOiy note, bill of exchange, or other instrument in writing, or in ai 
other case, for the same cause of action, against several parties wl 
might have been joined as defendants in the same action, no cm 
other than disbuisemenla shall be allowed to the plaintiff in mo. 
than one of such actions, which shall be at bis election, providt 
that the party or parties proceeded against in such other action i 
actions shall, at the time of the commencement of the previoi 
action or actions, have been within this State, and not secreted. 

g SOS, (Being g 360 of 1848.) Costs shall be allowed of course 
Uie defendant, in the actions mentioned in the last section, unless tl 
pluntiff be entitled to costs therein. 

§ 806. (Being | 381 of 1848.) In other actions costs may 1 
allowed or not, in the discretron of the conrt. 
(im'd in 1849 and 1851.) 

g 306. (As am'd in 1840.) In other actions costs may be allowt 
or not, in the discretion of the court. 

ITAen t/tere are lejierai itefendantt, luit united in interest, a* 
making wparafa duenna by leparaU amiaerK, and the plaint^ fail* 
recoter Judsmeat against aU, the court may award costs to such (f ti 
defendants a* havt j-adgmeiU in tlieir facory or any of them. 

In the faOeteing eases the eoste of an appeal shall be in the di»orelie 
of the court -■ 

1. Where a nea trial Aall be ordered. 

3. Where ajvdg-ment shall be affirmed iapart and reversed in par 
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j806, {\b sin'd in 1851.) In other actione cobU maj be allowed 

or not, in the discretion -ot tbe court 

/ft aB adimt wliere there are several defendants, not 
btereat, and making Beparat« defenses by separate answers, and the 
[Utiff fails to recover judgment againist all, the court may award 
Mste to Buch of the defendants as have judgment in their favor, or 
iajat them. 

la Ihe [bitowing cases the costs of on appeal shall Ik in the dla- 
tnlian of the court : 

1. When a new trial shall be ordered. 

i. Whena judgment shall be affirmed in part and reversed is part 

S30T. (Being g 262 of 1&48.) When allowed, costs shall be U 

1. To Ihe plaintiff for all proceedings before notice of trial (inclod- 
% ladgment when entered). In an action where judgment upon 
f)tlDre to answer may be had without application to the courti 
wrm dollars ; in an action where Judgment can only be taken on 
^PpUcation to the court, twelve dollars; for all subsequent proceed- 
i"gB before trial, seven dollars. 

i. To the defendant, for all Ihe proceedings before notice of trial, 
^n dollars ; for all sut)6equent proceedings before trial, seven 

8- For the trial of issues of law, if separate from the trial of issues 
1^ fact, to the pluintiff, fliVecn dollars^ to tha defendant, twelve 

4 For the trial of issues ot fact, if separate from the trial of 
'^Des of law, to Ihe plaintiff, fifteen dollars ; to the defendant, 
'Welve dollars. For the trial of issues of fact and of law, when 
Wed at the same time, to the plaintiff, twenty dollars ; to the de- 
feniiant, fifteen dollars. 

5. To either party on appeal, escepting to the court of appeals. 
Wore argument, fifteen dollars ; for argument, thirty dollars. 

t. To either party on appeal to the court of appoids, before argu- 
ment, twenty dollars ; for argument, fifty dollars. 

7. To either party, for every circuit or term at which the cause 
is necessarily on the calendar and not reached or postponed, ex- 
cluding that at which it is tried or heard, ten dollars. 

(Am'd hi 1849, 1851, 1853, 1857,1858, 1859, 1863, 1883, 1864, 1866 and 
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§ 807. (As am?d in IMK) SameM g 807, «;p«3aed in 1848, to sob. 

4, and from thence as follows : 

4. For the trial of the issuee of fact, if separate from the trial of the 
issues of law, to tl^ plaintiff,, fifteen doUais; to the defendant-, 
twelve dollars. \ , < 

5. For the tidal of the issues of fact and of law^ when tried at 
same time, to the plaintiff, twenty dollars ; to the defendant, 
dollars. 

6. To either party on appeal, excepting to the court of appeals^^^ 
before argument, fifteen dollars ; for argument, thirty dollars ; hu ^ 
this promian thaU not app^ to appeaHs iofk eates other than those 
Honed in section 849. 

7. To either jmrty on appeal to the court of appeals, before argu 
ment, twenty-fim dollars ; f er argument, fifty dollars. 

8. To either party, for every circuit or tenn at which the cause ii 
necessarily on the calendar and not reached, or is postponed, err 
eluding that at which it is tried or heard, ten dollars. 

• • .' ■ f ■- ' 

§ 807. (As am'd in 1851.) Same as § 307, as amended in 1849, ex 
cept sub. 6, which was amended so as to read as follows : 

6. To either party on appeal, except to the court of appeals, 
fore argument, fifteen dollars ; for argument, thirty dollars ; but 
provision shall not apply to appeals from an order granMng or denjf — — 
ing a non-enumerated motion. 

% 807. (As am*d in 1852,) 8ame as .§ 307, as. amended ui 1851,^ 
except that sub. 6 was amended so as to read as follows : 

" 6. To either party cm appeal, except to the court of appeala^^ 
before argument, fifteen dollars; for argument, thirty dollars; 
this provision shall not apply to appeals in the eases mentioned 
section 349." . ,. . . 

And sub. 8 was amended so as to read as follows : 

" 8. To either party for every circuit or. term «t which the eauB9 
is necessarily on the calendar, and not reached or postponed, exclude 
ing that at which it is tried or heard, ten dollars. 

^^ Bvi in an actum hereafter brought to recover dower, b^fifr0 
admeasurement, ^of real f^ropertu aliened by the htuband, thS'.pkiiintit 
skaU not recover costs ufUess it appear iJiat dow0r toas demmfuM 
before the commencement of the action, and was refused** 
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g3»7. (As iim'd in 1857.) When allowed costs shall be as fbllowi: 

1. To the plainliff for all proceedings before notlM of trial 
XKicluding judgment wlien rendgred). 

In an acljon where judgment, upon (iillure to answer, may bo had 
^"ithout application lo the court, ten dulliir* ; in an action where 
iladgment can only be taken on application lo the court, fifteen dol- 
-a-18 ; and two dallartfor tacA oMiCional defendant upon whma procet* 
•Aafl ham been served. 

2. To the defendant for all proceedings before notice of trial, Cm 
dollars. 

3. To either parly for all aubscqueat proceedings before trial, Un 

4 To ^Owr party for the trial of an iaauc of law, fifteen doUan; 
tcjr every trial of an issue of fact, tatenly dollars. 

5. To either party on appeal, except to the court of appeals, and 
Except appeals in the caws mcntoioed in section 349, before argu- 
*kiEnt, fifteen dollars ; for argament, thirty dollars ; and the tame 
^«*(» lAoK be rUloKed b either pari}/ before argament, and for arffttment 
^71 aaei ordered to be heard in the frst iiatance at general term tinder 
^^pToaaiona of teelion 265. 

6. To eitlier party, on appeal to the court of appeals before siga- 
'^lent, twenty-five dollars ; for at^^inent, fifty dollars. 

7. To either party for every circuit or tertn, not exceeding three, U 
'^hich the cause is necessarily on the calendar, and is not reached 
^>r postponed, ten dollars. 

But in an action herealla' brought to recover dower before ad- 
*«ieMureinent of real property aliened by the husband, the plainliff, 
aiult not recover costs unless it appear that the dower was demanded 
txfora the commencement of the action, and was refused. 

The mme eoait thaU be aiUmed (o t!ie plaintiff' in proeeedingt under 
^^lOftBr 2, ttSe 12 of the second part of tfas code a» upon the ec 
*iieittefar, 



1307. (As am'd in IKi8.) Same as % 
eiMpt in subdivisions 5, 6 and 7, which 
>" rta to read as follows ; 

5. To either party on appeal, except t 
^licept appeaU in the cases mentioned 
"lent,' fifteen dollars; for argument, Uurty dollars; and the same 
M«ta shall be allowed to either party before argument, and for arga-- 
19 



as amended in 1857, 
amended respectively 



t of appeals, and 
349, before argu- 
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ment, on appUeation for judffmeTit, upon epeeiol verdict, or upra «■ 
dial ruigrat to tha opinion of Ui« eowet, tu for a new trwl «i W 
mnde. and in cases irhere excepUont are ordered to be heard, mllii 
flret instance, at a general term, under tliB provisions ot acctiOB 
a6S. 

6. To either party on appeal to the court of appeals, before argu- 
ment, twenty-five doUara, for argument, fifty dollara ; and leAfi " 
Judgment it affirmed the eotirt may, in its ditcreti/m, al»i aaoi^ 
dnmngeg for Ike delay, rutt exceeding ten per cent upon the amouA ^ 
Hie judgment, 

7. To either party, for erety circuit or term not exceeding^ w^ 
euitd and fw ipecial nod Jliie gentral tcniu, at which the o 

iessarily on the calendar, and is not reached or poetponed, ttf 
dollars. 

% 307. (As am'd in 1859.) Same as § 307, aa amended in 1858i 1 
eicept in sub. 1, which was amended bo as to road as follows; | 

1. Totheplaintiffforallproceedingsbeforenoticeof trial(melOii' ^ 
ing judgment when rendered.) 

In an action where judgment upon failure to answer may be t»^ 
■without application to the court, Icn dollara; in an action whe** 
judgment can only be taken on application lo the court, fifteen A<^' 
lars; and two dollars. for each additional defendant upon who** 
process shall Lave been served, exeept in aetumsfor ttieforaUiturs ^ ' 

mortgage,ihe aUouianeefor a^ititnudd^en^iitiiaUmitedto lenwU^ 
defendamd, and in other eaae» tofm tueK dtfeitdanti. 

% 307. (As am'd in 1863.) Same aa § 307, aa amended in 18***' 
except in subdivisions 3, 5 and 7. which were respectively amenA** 
80 aa to read as follows : 

8. To either party, for all subsequent proceedings, before trial, t^* 
dollars. To eSher party for attending uprnt, and taking the d^po^tfi^ 
of a viitneai amditioTially, or attending to perpetuate hie testimony, €^* 
doVan; to eitlier pa/rtyfor draieing interrogaioriet, or croM-intaro^^ 
torUi, to annex to a eommittionfar the taking of testimony, ten doOaif^ 

5. To either party on appeal, escept to the court of appeals aH" 
except appeals in the cases mentioned in section 349, before argn- 
ment, fifteen dollars ; for argument, thirty dollars ; and the same costs i 
ahaU be allowed to either party before argument and f 
an application for Judgment, upon special verdict, o 



and tne same ooe» i 
and for argtimenl 
ct, or npon vmArtJ 
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Eobject to the opinion of the court, or for a new trial on a case madOi 
and in caaeB where excepliona are ordered to be heard in the But 
instance at a general term, under llie provisions of section WH. 

1. To either party, for every circuit or term, not eicefding five 
circuits, and five special and flvc general ti'rma, at which the cause 
ii Deceasarily on the calendar and is not tried, or it pottporied by 
w*rr afOte amrt, ten dollars. 

%m. (As am'd in 1803.) Same as g 307, as amended in 1862, 
neept in sub. S, which was amended bo as to read as follows: 

3. To eilUer party, tor all subsequent proceedings before trial, ten 
^Ivs. To either parly, for attending upon and talcing the deiMisi- 
Eoa of a witness conditionally, or attending to perpetuate his tMti- 
■umy, len dollars; to either parly for drawing interrogatories, or 
WM-interrogatories, to annex to a commission for the taking of 
Iffltimony, Un dollars ; and for attending Oie exavanatioii of a party 
iifore trial, ten, doSare ; for making and ari-ving a earn, tirtmty daUar*; 
Swi for TuakiTig and ternng aineitdmenta thereto, ten duUnrt. 

, § 307. (As am'd in 1864.) When allowed, costs shall be as follows : 
1. For all proceedings before trial inclnding actions where judg- 
DKnt on failure to answer can only be taken on application to the 
tunrt, twenty-five dollara; where judgment may be taken npon 
Wliire lo answer without applteation to the court, ten dollars ; for 
*Mli additional defendant nerved with process, not exceeding ten, 
hro dollars, and for each necessary defendant in excess of that num- 
ber, served with process, one dollar, 

8. To the defendant for all prococcllngs before notice of trial, (ca 
dollars ; and for all proceeduigs after notice of and before trial, 
fifteen dollars. 

3. To either party, where a new trial shall bo had, for all proceed- 
ings before such new trial, and after the granting of such new trial, 
twenty-five dollars ; for attending upon and taking the deposition 
of a witnes-s conditionally, or attending to perpetuate his testimony, 
te> dollars ; for drawing interrogatories to annex to a commission 
for the taking of t<?stimony, ten dollars; for attending the examma- 
lion of a party before trial, t«n dollars; for making and serving a 
C«se, or case containing exceptions, twenty doUare, except that, 
where the case sliall necessarily contain more than fifty folios, there 
ihall be allowed ten dollars in addition thereto ; and for making 
Ud serving amendments Uierelo, ten dollars. 



I 
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4 To either party for the trial of an issue of law, twenty dollais, 
for oYery trial of an issue of fact, thirty dollars ; and where the 
trial shall necessarily occupy more than two days, ten dollars in 
addition thereto. 

5. To either party on appeal, except in the court of appeals and 
excep t appeals in the cases mentioned in section 849, before argament, 
twenty dollars ; for argument, forty . dollars ; and the same costs 
shall be allowed to either party befc^ argument and for argument 
on application for judgment upon si^cial verdict, or upon verdict 
subject to the opinion of the court, or for a new trial on a case 
made, and in cases where exceptions are ordered to be heard in the 
first instance at a general term, under the provisions of section 265. 

6. To either party, on appeal to the court of appeals, before arg^* 
ment, thirty dollars ; for argument, sixty dollars ; and when a judg- 
ment is affirmed, the court may, in its discretion, also award damage 
for the delay, not exceeding ten per cent on the amount of th* 
judgment; for preparing and serving a case, or case containiJ^ 
exceptions, in appeals to the court of appeals, twenty dollars. 

7. To either party, for every circuit or term, not exceeding ft^ 
circuits, and five special and five general terms, at which the cati^ 
is necessarily on the calendar and is not tried, or is postponed t 
order of the court, ten dollars ; but in an action hereafter brought 
recover dower, before admeasurement of real property aliened by t J 
husband, the plaintiff shall not recover costs unless it appear that 
dower was demanded before the commencement of the action ar 
was refused^ 

The same costs shall be allowed to the plaintiff in proceedin| 
under chapter 2, title 12, of the second part of this cod 
(sections 375 to 381) as upon the commencement of an action. 

§ 807. (As am*d in 1866.) When allowed, costs shall be as follows 

1. To the plaintiffs for all proceedings before notice of trial, flJUe 
dollars ; for all proceedings after notice of and before trial, fiftee 
dollars ; for each additional defendant served with process, not ei 
eeeding ten, two dollars ; and for each necessary defendant in exces 
of that number, served with process, one dollar. 

2. Same as in 1864 

8. To either party, where a new trial shall be had, for all proceed 
ings after the granting of and before such new trial, twenty-fiv 
dollars ; for attending upon and taking the deposition of a witnea 
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^inditionallf, or attending to perpetoate bis teeUmoD7, ten dollars; 
ir drawing interrogatories to aunex to a commission for the taking 
t teadmony, ten dollars; for attending the examioatloa of e. party 
sfbra trial, ten dollars ; for mailing and serving a case, or case con- 
g exceptions, twenty dollars, except that where the ease shall 
ecenarily contain more than fifty folios, there shall be allowed ten 
ITS in addition thereto; and lot making and Bcrring amcnd- 
U thereto, ten doltara. Jb the plaii^iff., for the appMntmeiU of a 
^ian of an infant deferidanl, Ivn doOart; but no viore than ten 
iSart lAoS ba dBiovied for l/ie appoinlmeiU of griurdiani in ang om 
To the pkanUff, fi/r proearing an order of injunction, ten 

'(8abdlvisionB 4, 5 and 6, same as in lSft4.) 

7, To either party, tor every circuit or lenn, not esceeding five 
ircDiU, and fire special and five general terms, at which the cause 

necessarily on the calendar and is not tried, or is postponed by 
rder of the court, ten dollars ; and for eperff term tuiI tawedtng ten, 
vi/adii^ A« term at which the oouw u argued in the court of aippeaie, 
mdaSan; but in an action hereafter brought to recover dower, 
efore admeMurement of real property aliened by the husband, the 
l^tiff shall not recover costs unless it appear that the dower was 
cmonded before the commencement of the action and was refused. 

The same coats sball be allowed to tiie plaintiff in proceedings 
mder chapter 2, titic 13, of the second part of this code (section 
IS to 881), as upon the commencement of an action. 

1 307. (As am'd in 1807,) When allowed, costs shall be as follows : 

1. To the plaintiff for all proceedings beroro notice of trial in 
i^mt where judgment for faSure to atmeer can be taken witlumt 
HifKea^oa to the court, fifteen dollars ; vrhav Judgment can only he 
^•bn on gaeh appUeation, fieenlj/five deSare ; lor alt proceedings after 
KWce of and before trial, fifteen dollars ; fur each additional defend- 
Wt served with process, not eiceeding ten, two dollars, and for 
iicti necessary defendant in excess of that number, served with 
pttwesB, one dollar, 

% To the defendant, for all proceedings before notice of trial, ten 
loilara; and for all proceedings after notice of and before trial, 
Mtecn dollars. 

9i To either party, where a new trial shall be had, for all pro- 
!*tdfa)^ after the granting of and before such new trial, twenty-flve 
19* 
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dollus : for attending apon and taking the deposition of & witnesa 
conditioDBlly, or allending to perpetuate hla testimony, ten dollare ^ 
for drawing interrogatorice to annex to a commission for the tabin^p 
of testimon;, ten dolJors ; for attending tli<s examination of & parq^ 
before trial, ten dollais; for making and serving a case, or case con^ — 
taining exceplions, twcDtj dollars, except that where the cuse 9hal'3 
necessarily contain more than fifty folios, there aball be allowed teKZ^ 
dollars in addition thereto; and for making &nd serving amenA-^ 
nii.'iit& thereto, ten dollars. To the plaintiff, for Ibe appointment i^-^ 
a t'nardian of an infant defendant, ten dollars; but no more tlu:si 
ten dollars shall be allowed for the appointment of guardians i:^ 
ttny one action. To the plainlifl for procuring an order of injunc23 
lion, ten doUais. 

i. To either party for the trial of an issue of law, twenty dollars ; 
for every trial of an issue of fact, Ibirty dollars ; and where lli.« 
trial shall necessarily occupy more than two days, ten dollars in 
addition thereto. 

6. To either party on appeal, except to the conrt of appeals and 
except appeals in the cases mentioned in »ubdiiino7ig 1, 3, 4 und S ^ 
section 349, and except in etues ^oeTitioned in Ifie second paroffraph t^ 
aeelitm. 344, before argument, tweu^ dollars; for argument, forty 
dollars; and the some coats shall be allowed to either parly befora 
argument aod for argument on applies tion for judgment, upon speclHl 
Tcrdict, or upon verdict subject to the opinion of the court, or for a 
new trial on a case made, and in cases where exceptions are ordered 
to be heard, in the first mstance, at a general term, under the pro- 
Tiffl-ons of section 36S. 

6. To either party on appeal to the court of appeals, before argn- 
mcnt, thir^ dollars; for argument, sixty dollars; and when a judg- 
ment is BfUnued, the court may, in its discretion, also award damages 
for the delay, not exceeding ten per cent on the amount of the 
judgment; for preparing and serving a case, or case containiuff 
exceptions, in appeals to the court of appeals, twenty dollars. 

7. To either party, for every circuit or term, not exceeding fire 
circuita, and live special and fire general terms, at which the c-ause 
is neceesorily on the calendar and is not tried, or is postponed b^ 
order of the court, ten dollars ; and for every term not exceeding 
ten, excluding the term at wbici the cause is argued in the court of 
appeals, ten dollara ; but in an action hereafter brought to recover 

- dower, before admeasurement of real property aliened by the hua- 
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"Was refused. 

The Bame costa aliall be alloved to the plaintiff in proceedings 
vinder cliapter 2, title 13, of tbe second part of this code (sections 
375 lo 38i), OS upon the commencement of an action. 

g 308. (Being g 363 of 1848.) Ift addiUon to UicBC ullowancta, if 
tlie action be for Uie recoyetj of money, or of real or pejsonal 
I>roperty, and a trial has been bad, tbe court may, in its discretion, 
iai difficult or eitraordinary cases, make an allowance of not Diore 
"than fen per cent on tbe recorery or claim, as in tbe next section 
'prescribed, for any amount not exceeding five hundred dollars ; and 
Qot more than five per cent fur any additional amount. 
{Am'd in 1849, 1857 and 1863.) 

g 308. (As am'd in 1849.) In addition to these allowances, If the 
action be for tbe recovery of money, or of real or personal proper^, 
*nd a trial baa been had, the court may, in difficult or extraordinary 
cases, make an allowacee of not more than ten per cent on the re- 
covery or claim, as m the nest section prescribed, for any amount 
not exceeding five hundred dollars; and not more than five per 
cent for any additional amount. 

Such aUowance may likewise be made, npon the recoveiy of 
jndgmrait in any action for the partition of real property, or for the 
forecloeuie of a mortgage, or in which a warrant of attachment has 
been issued, or for Ibe construction of a will or other instrument in 
writing, and in proceedings to compel the determination of claims 
lo real property, and also in any cuae where the prosecution or 
defense has been unreasonably or unfairly conducted. 

g 808. (As am'd m 1857.) In addition to these allowances there 
shall be allowed lo tbe plaintiff, upon tbe recovery of judgment by 
liim^ in any action tor the partition of real property, or for the 
foreclosure of a mortgage, or in wliich a warrant of attachment has 
been isaufld, or for an adjudication upon a will or other instrument 
in writing, and in proceedings to compel the determination of claims 
lo real properly, the sum of ten per cent on tbe recovery, as in tbe 
next section prescritied, for any amount not exceeding two hundred 
dollars; anndditionalsum of five per cent for any additional amount 
not exceeding four hundred dollare ; and an additional sum of two 



SS4 CODS or psocKDirBX. [§§ 30( 

per cent for nrjr tdditioiiil smouiil not exoeediiig one th 
doOftiBw 



g 9M« (Ab amM in IMS.) In addition to these aDowance 
riiall be allowed to tlie plaintiff npon the leooyeiy of judgm 
him, in any action for the partition of real pit^erty, or for tt 
clonire of a mmtgage, or in any acticm in which a wan 
attadiment has been issoed, atffar an adjudication npon a 
other instrument in writing, and in proceedings to compel th( 
mination of claims to real property y the smn of ten per cent 
recorery, as in the next secticm prescribed, for any amor 
exceeding two hundred dollars ; an additional sum of five p 
for any additional amount not exceeding four hundred dollai 
an additional sum of two per cent for any additional amot 
exceeding one thousand dollars. 

And m the aeiion$ adow named^ ^ the mime AaU he setUec 
Judgment thereiny Kke aUowaneee upon the amount pcdd or 
vpon tueh eMementy at ane-Mff ^ rates adow specified. 

% 909. (Being § 264 of 184a) These rates shall be estim; 
follows: 

1. If the plaintiff recover judgment, it shall be upon the i 
of money, or the value of the property, recovered. 

2. If the defendant recover judgment, it shall be upon the i 
of money, or the value of the property, claimed by the plain 

Where the action is for real or personal property, the valu< 
of must be determined by the jury, court or referees, by wb 
action is tried. 

(Am'd in 1849, 1857, 1858, 1859, 1862, 1865 and 1870.) 

g 809. (As am'd in 1849.) These rates shall be estimated 
lows : 

1. If the plaintiff recover Judgment, it shall be upon the a 
of money, or the value of the property, recovered, or dot 
attachedy or affected hy the construction of ^ wiRy or sought to 
atumedy or the amount found due upon the mortgage in an ad 
foreclosure, 

2. If the defendant recover Juc^gment, it shall be upon the s 
of money, or the value of the property, claimed by the plair 
attached or affected by iM^construction cf the wiUy or of the drfe 




I iniefutin property timghi to be partitioned, c 
*m aOianforfortei/agure. 

Siuh amooHiof wive mnat be determined by tbe Juiy, ci 
Iderees, by whom the action is tried, or judgment reitdered, or tite 
"Winimmuir/ appointed to Tnake partition in ait aclion then^or. 

S 309. (As am'd in 185T.) Tiieae dlIcs Hhall be cstimiitect upon the 
value of the property claimed or attaclied, or affected by the adju- 
dicitiOQ upon tlie will or otlier instrument, or souglit to be purti- 
tioDiKt, OT the amount found due upon the mortgage in an action 
for foreclosure. And whenever it shall be nccfssnry to apply to the 
Wart fur an order enforcing the payment of an installment falling 
*io afWr judgment, in an action for furecloaure, the plaintiff shall 
''* Hiiitled to the rate o( allowance in the last secliou prescribed, 
""t lo DO more in the aggregate than if the whole amount of the 
•Oorigsge had been due when judgment was entered. Such amount 
' value must be determined by the court or by the mmraiHHlnnflrn. 
^ caae of actual partitions. 

1 309. (As am'd in 1858.) Same as g 309 aa amended in 1857, ex- 
^t that the following words were added at the end thereof ; 

" In difficult and extraordinary cases, when a trial has been had, 
*»d in any of the actions or proceedings specified in section 3( 
•*.e court may also, in its discretion, make a further allowance to 
*ly party, not cKceeding five per cent, upon the amount of the 
^coTery or claim, or subject-matter involved." 

g 309. (As am'd in 1859.) Same as g 300 as amended 
^^pt that the last clause was amended so as to read as follows : 

" In difficult and extraordinary cases, when a trial has been had, 
n any of the acliong or proceedingt tpecified in teetion 808, the 
n may also, in its discretion, make a further allowance to any 
«ty, not exceeding five per cent, upon the amount of the 
)r claim, or subjcct-matler involved." 

^ g 809. (Ah am'd m 1862.) Same as § 309, as amended in 

cept that the last clause was amended so as to read as follows: 
t " In difficult and extraordinary cases, where a trial baa been had, 
«xcept in any of the actions or proceedings other than those for the 
3, aadin actions or pro- 
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[ 'ttddingsfor the parHHon (^ real alate, the coort may also, in its dl^^^ 
[ cretion, make a ftirtber allinvance to any party, not exceeding flv— ~^~^ 
t, upon Ilio amount of tlie recovery or claim, or subjectmat^^'~t' 
T involved. 

As am'd in 1805.) These rates shall be estimated upon th ^r^ 
value of the property claimed or attached, or affected by the adjicz-^ 
dication upon the will or other instrument, or sougbt to be part^^*' 
^oned, or the amount Fomid due or impaUL npon. tlie mortgage L^^E^ 
an action for foreclosure. And whenever it shBll be necesaury tW^' 
apply to the court for an order enforcing the payment of aninstal.^tf^ 
men! falling due after judgment, in an action for foreclosure, HiM^ 
plaintiir shall be entitled to the rate of allowance in the last sectioi^^^^ 
prescribed, but to no more in the aggregate than if the whoKT^ 
amoimt of the mortgage had been, due when judgment was cnterec^ ^^ 
Such amount of value must be determined hy the <^urt or by thc^*' 
commissioners, in caae of actual partitions. In difficult and estr^^"^ 
ordinary cases, inhere a defend has beeit interpoeed, or in tach a 
where a trial has been had, and in a&^on» or proceedings for 
Mtion (^ real ettate, the court may also, in its discreljon, make a fuK^-- ' 
flier allowance to any party, not exceeding five per cent upon, tli^*^ 
Bmount of the recovery or claim, or subject-matter invoived. 



g 309. (As am'd in 1870.) These rates shall be estimated upow:^"* 
the value of the property claimed or attaclted, or affected by the atf^'^^ 
indication upon Uie will or other instrument, or sought to lie part^^^ 
tioned, or the amount found due or unpaid upon the mortgage in ac^^ 
action for foreclosure. And whenever it shall tie necessary tc^^^ 
apply to the court for an order enforcing the payment of an inatall-- — ^ 
ment falling due after judgment, in an action for foreclosure, ih^^^ 
plaintiiF shall be entitled to the rate of allowance in the last sec-—' 
tion prescribed, but to no more in. the aggregate than if the whol^^ 

t the mortgage had been due when judgment was en^ 
tered. Such amount of value most be determined by the court, or" 
ty the commiasioners in cose of actual partitions. In. difficult and 
eitraordinazy cases, where a defense has l)een interposed, or in 
Btich cases where a trial has been had, and in actions or proceedings 
for the partition of real estate, the court may also, in its discre- 
tion, make a further allowance to any party, not exceeding fl ye 
'jwr cent, npon the amount of tbe recovery or claim, i 
itter involved. 



;ding fl_J^^J 
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^.^nd in anaeUon for the foreetntuTt 
a iSce allowariee, 






aceeding Uea and one-luiifper cent. 
% 310, (Being § 265 of 1848.) When the judgment is for the 
t money, interest from the time ot the verdict or report, 
Onlil judgment be finally entered, shnll bo computed by the clerk, 
and ndded to the coats of the parly entitled thereto. 

g 311. (Being g 266 of 1846.) The clerk ahall insert m the entry 
of judgment, on the application of the prevailing parly, upon 
two days' notice to the other, the amn ot the chafgea for costfi, as 
above provided, and the neceasary disbureements allowed by law, in- 
cluding the compensation of referees, and the expense of printing 
the papers upon any appeal. The disbursements shall bo staled in 
detail, and verified by affidavit, which nhall be filed. 

(Am'd in 1849, 1857 and 1883.) 

g 811. (As am'd In 1840.) The clerk ahnll insert m the entry ot 
1 the application of the prevailing parly, upon two 
o the other, the sum of (he charges for costs sa above 
jirovided, and the necessary disbursements a,nd fees of officer) allowed 
ig inu, including the cjimpensation of referees nnd the cipcnae of 
printing the papers upon any appeal. The disbursements shall be 
n detail and verified by afHdavit, which shall be filed. 

S 311. (As am'd in 1857.) The clerk ahall insert in tlie entry of 
mt, on the application of the prevailing party, upon .^ days' 
o the other, «rMp( wfi^n tha attorn^s reside in tite aatM eity, 
te or tmrm, mid then upon two daj/a' notiet, the ram of the oBene- 
H for costs as provided iy thi* code, the necessary disburBcments, 
^ndlng Oie fees of officers allowed by law, Ihe fees ef witneamt, t&s 
le eompeniation of eonanisgutjiers in taking depositions, the fees 
r referees, and the espea-ie of printing the papers far any hea^ng 
I required by a rule of the court The disbursemcntfl shall be 
n detail, and verified by nHidavlt. A copy of the items tf the 
b and dtsbuTsementa sRoU be aerve4 with a notux of adjustment. 

g 311. (As am'd hi 1862..) The clerk shall hisert in the entry of 
■dgment, on the application of the prevailing party, upon five 
days' notice to the other, except when the attorneys Mside in the 
same city, village or town, and then upon two days' notice, the 
. ram of the allowances for costs as provided by Uus code, the neces- 
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Kwy dislmrsementfl, including tho foes of offlcera allowed by law, 
tLe fees of witnesses, the reasonblde compensation of commis^neiB 
In taking depoBitlona, tlie fees of referees, and the expense of prfnt- 
iDg the papers for any bearing wlicn required by a rule of tius court. 
The disbureeiuenb) shall be stated in detail, and verified by affidavit. 
A copy of the items of tbe costs and disbursements shall be served 
with a notice of adjustment. 

WAeneuT it fhaS be neeeMary la adjust eoati in any I'nteriocutery 
priKteding in an actum, or in any tpedal proeetdingt, the tame lAoU 
ba ai^uBletl by the Judge b^ore whom the laate may be heard, or th^^ 
eourt bqfore which th« tatm may he decided or pendiiig, or in mich othe^ — ' 
man'ner at the judge or court may direct. 

g 313. (Being § 267 of 1848.) The clerk shall receive. 

On every trial, from the party brin^g it on, one dollar ; on en — - 
tering Judgment, one dollar. 

He shall receive no other fee for any service whatever in a civil 
action, except for copies of papeis at the rate of five cents for every 
hundred words. 

In addition to the above charges, the clerk of the superior court 
of the city of New York, »nd the clerk of the court of common 
pleas for the city and county of New York, shall receive tor the use 
of the city of New York, to the credit of the fund for the payment 
of those clerks, one dollar for the entry of every judgment, In place 
of the fees now charged for services of the judges of these conrts at 
chambers. 

{Am'd in 1849.) 

313. (As om'd i^ 1840.) The clerk shall receive. 

On Rvcry trial, from the party bringing it on, one dollar ; mi enter- 
ing a, judgment byJUing transcript, *ia cent). 

On entering judgment, JifCy cents; except in courts where the 
clerks arc salaried officers, and in such courts one dollar. 

He shall receive no other fee for any services whatever in a civil 
! of five cenlB for eveiy 

g 319. (Being g 368 of 1848.) The fees of referees shall be three dol- 
lars to each for every day spent in the business of the reference ; but 
the parlies may agree in writing npon any other rate of compensation. 

g 81-1. (Being § 269 of 184S.) When an application ehaU be 
made, to a court or referees, to postpone a trial, the payment to the 
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' j sdverae party of a. earn not exceeding ten dollars, besides the fees of 
- 1 finesses, may be imposed, as the condition of granting the poatr 

'. ponemenL 

/ g 315. (Being § 270 of 1848.) No costs shall be allowed on a nw>- 

f 'ion except the costs of resisting, in the discretion ot tlio court, nol 

Exceeding ten dollars. 
<.Am'd In 1849 and 1B57.> 

§ 813. (As am'd in 1849.) Costs mag be allowed on a motion, in 
'^^ discretion of ttie court, not exceeding ten flollara. 

^ 315. (As am'd In 1857.) Coats may be allowed on a motion, in 
**.« discretion of the court or ju'lge, not exceeding ten dollars, and 
'**~rij be aimMU or direcUd to abide the emnt of the action. 

g 316. (Added in 1849.) When costs are adjudged against an 
**-fant plaintiff, Hie guardian by whom he appeared in the action 
^^tsall be respondblo therefor, and payment thereof may be enforced 
**^ attachment. 

g 317. (Added in 1S49.) In an action prosecuted or defended by 

^■51 eseculo^ administrator, trustee of an express trust, or a person 

^apresaly authorized by statute, costs shall be recovered, as in an 

^cljon by and against a person prosecuting or defending in his own 

*ight, bnt such costs shall be chargeable only upon, or collected of, 

the estate, fund or parly represented, unless the court shall direct 

the same to be paid by the plaintiff or defendant, personally, for 

mismanagement or bad faith in such action or defense. But Qiia 

section shall not be construed to allow costs against executors or 

I idmlnistrators, where they are now exempted therefrom, by section 

I 41 of title 3, chapter 6 of the second part of the revised stalutea. 

B (Am'd in 1851 and 18iS3.) 

' g 317. (Afi am'd in 1851.) Same as § 317, as passed in 1849, except 

that the following words were added at the end thereof: " and 
whenever any claim against a deceased person shall be referred 
pursuant to the provisions of the revised statutes, the prevailing 
party Shall be entitled to recover the fees of referees and witnesses, 
and other necessary disbursements, to be taxed according to law." 
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g SIT. (As am'd in 18J!3.) In an acUon prosecuted oi defended | 
I^ an ezFcutor, admin utrator, trustee of on express trust, ot a p^' 
■on cxpreealy autliorizcd by slatuic, costs shall be recovered, aa ^ 
an action bj and againat a person prosecuting or defending in J** 
own rlgtit, but such costs Bhall be chargeable only upon, or cy^' 
lected of, the estate, fund or party represented, nnless tbe cot"-^ 
■ball direct Uie anine to be paid by the plaintiff or defendant, p^^'^' 
aonally, for mismanagement or bad faith in aueh acEion or dcfen ^9^ 
But this section shall not be construed to allow costs against esec^"*" 
tors or administratota, where they are now exempted therefro*'*' 
by section 41 of title 3, cbaplCT 8 of tbe second part of llie reviS'^^ 
Blatules ; and whenever any claim against a deceased person Bh^^*^ 
be referred pursuant to the provisions of the revised statutes, t*--* 
preTBlllng party shall be entitled to recover the fees of referees ar::^^ 
■witnesses and other necessary disbursemenls, to be taxed accordic:^ 
to law. Ajid the eouri mag, in, its riwcrefiion, in the easai meiUi/med ^•^ 
ffia afcHon, reqairt the plainlif Co give mciirHy firr co»t». 

g 318. (Added in 1840.) When the decision of a court of inferic^^* 
Jurisdiction in a special proceeding, shall be brought before tl»--* 
supreme eotirt for review, euch proceeding shall, for all purposes i^^ 
costs, be deemed an aclioh at isaue on a question of law, from th ^ 
time the same shall be brought into the aopreme coiul, and cost;-^ 
thereon shall be awarded and collected in such manner as Ih^ 
court shall direct, according to the nature of the case. 

(Am'd in 1862,) 

§ 81S. (As am'd in 1862,) When the decision of a court of infe- 
rior jurisdiction in a special proceeding, iiichiding appeals fn>m mr- 
. rogatet' eourfs, shall be brought before the supreme court for review, 
, Buch proceedings shall, for all purposes of costs, be deemed an ac- 
tion at issue on a question of law, from the time the same shall be 
brought into the supreme court, and costs thereon shail be awarded 
and collected in such manner as the court shall direct, according ta 
o nature of the case. 

§ 310, (Added in 1649.) In alf civil actions prosecuted lu the 

imo of tUc people of this State, by an officer duly authorized for 

tliat purpose, the people shall he liable for coats in the same coses, 

and to the same extent, as private parties. If a private person be 
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Joined with the i)eople as plaintiff, he shall be liable in the first 
instance for the defendant's costs, which shall not be recoTered 
of the people till after execution issued therefor against such priyate 
party and returned unsatisfied. 

§ 390. (Added in 1849.) In an action prosecuted in the name of 
the people of this State, for the recovery of money or property, or 
to establish a right or claim, for the benefit of any county, city> 
town, Yilli^ corporation, or person, costs awarded against the 
phuntiff shall be a charge against the party for whose benefit the 
action was prosecuted, and not against the people. 

§ 331, (Added in 1849.) In actions, in which the cause of action 
B^U, by assignment after the commencement of the action, or in 
any other manner, become the property of a person not a party 
to the action, such person shall be liable for the costs, in the .same 
inanner as if he were a party, and payment thereof may be enforced 
ty attachment 

§ 333. (Added in 1849.) Upon the settlement, before judgment, 
of any action mentioned i^ section 804, no greater sum shall be 
demanded from the defendant as costs, than at the rates prescribed 
^7 that section. 
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TTTUB IX 

Cf Appeah in CfivU AcUans* 

Ghaptbb L Appeals in seneral. 

n. Appeals to the conrt of appeals. 
nL Appeals to the snpreme court from an inferi<nr conrt. 
rV. Appeals in the supreme conrt and the superior court, and the co 
of common pleas of the city of New Toric, from a single judge 
the eeneral term. ' 

y. Appeu to the court of common pleas for the city and county 
xiew York, (nt to a county court, from an inferior court. 



CHAPTER L 
Appealain ChneroL 

Saonov 888. Writs of error abolished, and appeals substituted. 
834. Orders made out of cout, how vacated or modified. 

855. Who mav appeal. 

856. Parties, how designated on appeaL 

857. Appeal, how made. 

858. Clerk to transmit papers to appellate court 

859. Intermediate orders affecting the judgment, may be reviewed on. 

the appeal. 

880. Judgment on appeaL 

881. Ceruin appeals to be within two years. 
883. Other appeals within thirty days. 

§ 823. (Being § 271 of 1848.) Writs of error and appeals in dvil 
actions, as they have heretofore existed, are abolished, and the only 
mode of reviewing a judgment or order in a dvil action shall be 
that prescribed by this title. 

(Am'd in 1840.) 

§ 323. (As amM in 1849.) Writs of error in civil actions, as they 
have heretofore existed, are abolished, and the only mode of review- 
ing a judgment or order in a civil action shall be that prescribed by 
this title. 

§ 324. (Being § 272 of 1848.) An order made out of court, with- 
out notice to the adverse party, may be vacated or modified, without 
notice, by the judge who made it, or may be vacated or modified, on 
notice, in the manner in which other motions are made. 

* As to appeals in special proceedings, see di. 970 of 1864. Sections 837, 838, 
880 and 883 of the code are applied to appeals in such proceedings by | 8 of 
that act. 
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§335. (Being § 373 of 1848.) A-ny party aggrieved may apj 
b Uic QsecB prescribed in tbis title. 

g 32«. (Being g 374 of 1848.) Tlie party appealing ahaU be 
incum as the appellant, and tlie a.dver9e party as the respondent, 
Bui ibc title of the action shall not be changed hi consequence ot 
Ite flppca!. 

§327. (Being g 275 of 1648.) An appeal must be tmuip, by the 
•srvice of B notice in writing on ilie adverse party, and on the 
^Ifirt with whom the judgment or order appealed from ia entered, 
Bt&tiog the appeal from, the same, or some specLQed part thereof. 
(Ain*d m 1841(.) 

% 337. (As am'd in 184S.) The appeal muat be made by tbe ser- 
™^e ol a notice in writing on the adverse parly, and on the clerfe 
*iUi whom the judgment or order appealed from is entered, Htnting 
•^s appeal from the same or aome specified part thereof. When a 
J^ffj ^iaU ffive, in good faith, notice of appeal from a jvOgmetit or 
'*'^, and than omit, throvgh minlake, to do any oiker ad neeetfary Co 
f^Mthe appeal or to stag proeeedingt, the eotiH inay permit an amend- 
''*f»x<m meh terrm oi Tmy he jwt. 

§338. (Being g 376 of 1848.) Upon the appeal allowed by tho 
seooDd and third chapl^ra of thia title, being perfected, the clerk, 
With whom the notice of appeal \i filed, shall, at the expense of the 
appellant, forthwith transmit to the appellate court a certified copy 
of the notice of appeal and of the judgment roll. 
(Am'd in 1858 and 1803.) 

§ 338. (As am'd in 1658.) Same as in 1848, except that the follow- 
ing words were added at the end thereof : 

" Or, if the appeal be from an order or any part thereof, a certi- 
fied copy of Buch order and of the papers upon which the order 
was granted." 

I 338. (Ab am'd hi 1863.) If the appeliant shall not, within 
twenty days after his appeal is perfected, cause a certified copy of 
the notice of appeal and of the judgment roll, or, if tie appeal be 
from an order or any part thereof, a ■certified copy of auch order and 
the papers upon which the order was granted, to be transmitted ia 
the appellate court by the clerk with whom tie notice of appeal 
Ib filed, the respondent may cause such certified copy to be ti 
20* 
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nutted by such clerk to the appellate court, and recover the 
expenses thereof as a disbursement on such appeal, in case the 
judgment or order appealed from shall be in whole or in part 
affirmed, and this provision shall apply to all appeals heretofore 
taken where the appeal has not been dismissed in the manner pro- 
vided by the rules of the appellate court 

§ 339. (Being § 277 of 1848.) Upon an appeal from a judgment, 
the court may review any intermediate order, involving the merits, 
and necessarily affecting the judgment. 

§ 830. (Being % 278 of 1848.) Upon an appeal fix)m a judgment 
or order, the appellate ,court may reverse, affirm or modify the 
judgment or order appealed from in the respect mentioned in the 
notice of appeal and may, if necessary or proper, order a new trial. 

(Am'd in 1849.) 

§ 330. (As am*d in 1849.) Upon an apx)eal from a judgment or 
order, the appellate court may reverse, affirm or modify the judg- 
ment or order appealed from fai the respect mentioned in the notice 
of appeal, and as to any oraUofihe parties^ and may, if necessary 
or proper, order a new trial WTien the judgment is reversed or modt- 
fiedy the appeSa/te court may make complete restitution of aU propertg 
and rigTvts lost by the erroneous judgment, 

§ 331. (Beuig § 279 of 1848.) The appeal allowed by the second 
and third chapters of this title must be taken within two years after 
the judgment. 

(AmM m 1857 and 1858.) 

§ 331. (As amM in 1857.) The appeal allowed by the second and 
third chapters of this title must be taken within two years after the 
judgment shaU he pcTfectedy by filing the rod thereof and entering iM 
same in the judgment book in the proper derk^s office. 

% 331. (As am'd in 1858.) The appeal to the court of appeals, under 
Sfubdimsion 2 of section 11, of this code, must be taken wUMn sixty dayt 
after written notice of the order shaM ha/oe been given to the party 
appealing ; every otTier appeal allowed by the second ^nd third chap- 
ters of tMs title must be taken within two years after the judg- 
ment shall be perfected, by filing the judgment roU, 
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g S32. [Being § 260 of 1B4S.) Ths appeal allowed bj the fourtli 
ctapter of this title mast be taken, within ten duya after writtea 
nolico of the judgment or order shall have been given to the party 
appealing. 

(Am'd m 1840.) 

g339. (As am'd in 1849.) The appeal allowed by tlie fourth 
chapter of thia title niiiat be taken, within (7ii>(y days after written 
BolicE of the judgment or order stall have been given W the party 
appealing, 

(§ 281 of 1848— omittfid m 1640. The appellant shall flunish the 
court Ttith copiefl of the notice of appeal, and of the order or jndg- 
■x^it roll If he fail to do so, the appeal shall be dismissed, unless 
tlie court shall otherwise direct.) 
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CHAPTER n. 
Appeals to the Court gf Appeali. 



SH On floy »ppe»l seonrlty maat Tie given to pay coita ai 
not eiceedtog (39), or dspoeit loade, Dnlen wHlvisl 
88A. On JodgTDcnt for monej, aecTuIty to slay cxpcntluD. 
Baft, If jncl^ment be to deliver docnmenlfl, they muet be def 
MT. If In pietote tonieyance, It mnet be eiteeolEd and dep 
US. Secnrln whnro judgmeiit la to dDllTGI properly, (or a a 



}. Slay of mjoceedlngi upon aecnrlty give 
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g 333. (Bemg g 2S2 of 1848.) An appeal may bo taken to the 
court of appeals in the cases mentioned in section 11. 
(Am'd in 1857.) 

§ 33S. (As am'd in 1857,) An appeal may be taken to the court 
oF appeals in the cases mcDtioned in section 11. Wlien any itf the 
emtrtg mentioned then-tin ihaU, at general term, render jadffTneat upon 
a jw-dict taken tti^eet to the opinion of the court, the quettione or con- 
ebuiont of lane, together with a eoneite etalement of Hie facts upon 
which t}iey arme, shaU. be prepared by and under the Erection of the 
etmrt, ami shall be fSed tDith the judgment roB, amd be deemed a part 
Vwreef, for the purposes of a rerim in the court <^ appeal. The pro- 



286 OODB OF PBOCSDCTBB. [§§ 334, 335. 

vuiofu of the Uut preeeding 9ecHon shaU apply to any judgment (herein 
mentioned that h4u been heretofore rendered^ and upon which an appeal 
hoe been brought and is now pending, or upon which an appeal shaU 
KereafkT be brought. When fh^ return hcu already been fled with the 
derk of the court of appeals^ eueh etoitement shall be Med with him, and 
be deemed a part of such return, 

% 834 (Being § 283 of 1848.) To render an appeal effectual for 
any purpose, a written undertaking must be executed on the part 
of the appellant, by at least two sureties, to the effect that the appel- 
lant will pay all costs and damages which may be awarded against 
him on the appeal, not exceeding two hundred and fifty dollars, or 
that simi must be deposited with the clerk with whom the judgment 
or order was entered, to abide the event of the appeal Such un- 
dertaking or deposit may be waived by a written consent on the 
part of the respondent 

(Am'd in 1865.) 

§ 334. (As amM in 1865.) To render an appeal effectual for any 
purpose, a written undertaking must be executed 09^ the part of the 
appellant by at least two sureties, to the effect that the appellant 
will pay all costs and damages which may be awarded against him 
on the appeal, not exceeding five hundred dollars, or that sum must 
be deposited with the clerk with whom the judgment or order was 
entered, to abide the event of the appeaL Such undertaking or 
deposit may be waived by a written consent on the part of the 
respondent. 

§ 335. (Being § 284 of 1848.) If the appeal be from a judgment 
directing the payment of money, it shall not stay the execution of 
the judgment, unless a written undertaking be executed on the part 
of the appellant, by at least two sureties', to the effect that, if the 
judgment appealed from, or any part thereof, be affirmed, the 
appellant wHl pay the amount directed to be paid by the judgment, 
or the part of such amount as to which the judgment shall be 
affirmed, if it be affirmed only in part, and all damages which 
shall be awarded against the appellant upon the appeal. 

(Am'd m 1859, 1862 and 1863.) 

§ 335. (As am'd in 1859.) Same as in 1848, except that the follow 
ing words were added .at the end thereof : 
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" Whenever it shall be made satiafBCtorilj to appear to the court 
I that, since the execution of the undenaking, the sureties liavo be- 
B insolvent, the court maj-, by rule or order, require the appel- 
lant to execuU, file and serve a new undertaking as above ; and, In 
case (if neglect to execute such undertaking within twenty days 
after the service of a copy of the rule or order requiring auch new 
nndertah-ing, the appeal may, on motion to the court, be diamissed, 

g 33S. (Aa am'd in 1862.) Same as g 335, as amended in 1659, ex- 
cept that the worda " or dUmisaed" were inserted after the words 
" be afflrmed," where they first occur in that section. 

§ 335. (As am'd in 1863.) If the appeal be from a judgment 
directing the payment of money, it shall not atay the execu- 
^n of the judgment, nnleas a written tmdertaking be executed 
on the part of tlie appellant, by at least two sureties, to the 
effect that, if the judgment appealed from, or any part thereof, 
be afflrmed, or ifix appeal he dismiased, the appellant will pay the 
amount directed to be paid by the judgment, or the part of auch 
amount as to which the judgment shall be affirmed, if it be affirmed 
only in part, and all damages which shall be awarded against the 
appellant upon the appeal. Whenever it shall be made satisfactorily 
to appear to the court that since the execution of the nndertaking 
the sureties have become insolvent, the court may, hy rule or order, 
lequire the appellant to executo, file and serve a new undertaking 
as above ; and, in case of neglect to execute such undertaking within 
twenty days after the service of a copy of the rule or order requir- 
ing such new undertaking, the appeal may, on motion to the court, 
L. he dismissed, with costs. Whenever it ehaS be neeeagarj/ for a party 
FJo any a^ion or preeeeding to gire a bond or an widerlalHuff, uith 
P tunty or mtrelieg, he -mny, in Uea thereof, deposit with the of^eer or 
imto emiTt, la lAe aae may require, moneg, to the amount for wihieh 
moA bond or undertaking is to be given. The court in which »tteh 
action or proceeding is pending may direct what digpomtion ^taU i« 
mods <tf tueh monty pending the action or proceeding. In any com 
e, by (At! tection, the mone^ it Co be depom'ted vjith an officer, a judge 
6 flourt, at special term or at e}iamber», vpon the appUcation of 
party, may, before such deposit is made, order it to be deposited 
t instead of tcith sudi ojUcer; and a depotit made pursuant to 
\K order shaU be of t!ie same effect as \f mode icith such officer. 
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g 836. (Being § 286 of 1848.) If the Judgment appealed from 
direct tlie assignment or deliyery of documents, or personal prop- 
erty, the execution of the Judgment shall not be stayed by. appeal 
unless the things required to be assigned or delivered be brought 
into court ^ placed in the custody of such officer or receiver as the 
court shall appoint, or unless an undertaking be entered into, on 
the part of the appellant, by at least two sureties, and in such 
amount as the court shall direct, to the effect that the api)ellant will 
obey the order of the appellate court, upon the appeal. 

(Am'd in 1849.) 

§ 336. (As amM in 1849.) If the Judgment appealed from direct 
the assignment or deliveiy of documents, or personal property, the 
execution of the Judgment shall not be stayed by appeal unless the 
things required to be assigned or delivered be Inrought into court, 
or placed in the custody of such officer or receiver as the court 
shall appoint, or imless an undertaking be entered into, on the part 
of the appellant, by at least two sureties, and in such amount as 
the court, or ajvdge thereof^ or eaurUy fudge, shall direct, to the 
effect that the appellant will obey the order of the appellate court, 
upon the appeal. 

§ 33T. (Being § 286 of 1848.) If the Judgment appealed from 
direct the execution of a conveyance or other instrument, tihie exe- 
cution of the judgment shall not be stayed by the appeal, until the 
instrument shall have been executed and deposited with the clerk 
with whom the judgment is entered, to abide the Judgment of the 
appellate court. 

§ 33§. (Being § 287 of 1848.) If the Ju^fement appealed from 
direct the sale or delivery of possession of real property, the execu- 
tion of the same shall not be stayed unless a written imdertaking 
be executed on the part of the appellant, with two sureties, to the 
effect that, during the possession of such property by the appellant, 
he will not commit, or suffer to be committed, any waste thereon, 
and that, if the judgment be affirmed, he will pay the value of the 
use and occupation of the property, from the time of the appeal 
until the delivery of possession thereof, pursuant to the judgment, 
not exceeding a sum to be fixed by a judge of the court by which 
judgment was rendered, and which shall be specified in the under- 
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^p taMng. Wben the jadgmcnt is for the sale of mortgngcd premtoefi, 
^B Ksd the payment of a deliricnc;' arising Qpon the sale, the imder- 
^M taking shull also provide for the payment of such deficiency. 
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288 of 1848.) Whenever an appeal diall be per- 
fected as provided tij sections 284, 285, 386 and 287, it shall sbiy all 
further proceedings in the court below, upon the judgment appealed 
from or upon the matter embraced therein; but the court below 
may proceed upon any other matter included in the action, and 
not affected by the judgment appealed from. 
(Am'd in 1849 and 1851.) 

% 389. (As am'd in 1849.) Whenever an appeal shall be perfected 
as provided by fectttme 335, 336, 337 and 338, it shall stay all further 
proceedings in the court below, upon the judgment appealed from 
or upon the matter embraced therein; but the court below may 
proceed, upon any other matter included in tlie action, and not 
^^MafTected tiy the judgment appealed from. 

^^m g 339. (As am'd in 1851.) Whenever an appeal is perfected as 

^V-provided by secUons 33.1, 330, 337 and 338, it stays all further pro- 

^^r ceedings In the court below, upon the judgment appealed from or 

^V^Bpon the matter embraced therciu; but the court below may pro- 

^F". eeed upon any other matter included in the action, and not affected 

by tiie judgment appealed from. And the court below may, m its 

0»i^elion, ditpenm mth ov limit the secariiy required by teetirm* 885, 

8tiS and 888, wften the appeBant is an exeeutirr, adminiitratBr, tnutee, 

_#t" ottw perton aaing in miother's right ; and mag al»a limii *uek 

\o ten amount not legs tftan fifty thoamnd doUari, in the eaaa 

d in teetioni 330, 337, 333, where it vxnild othencite, aeeoreUng 

w iMff(»M, exceed that si 

fl of 1848.) The undertakings prescribed by sec- 
nd 387, may be in one instruinent or several, at 
e option of the appellant. 
I (Am'd in 1849.) 
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denee cf tha mreU»^ fMut be mned on the adeeree pa/rtyy toith the noUoe 
of appeaiy unless a deposit is made as promded in section 334, and notice 
thereof given, 

% 341. (Being § 290 of 1848.) An undertaking upon an appeal 
shall be of no effect, unless it be approved, in the first instance, by 
a Judge of the court below, or a county judge. The respondent 
may, however, except to the sufficiency of the sureties, within ten 
days after the notice of the appeal ; and, unless they or other 
sureties justify before a judge 'of the court below, or a county judge, 
as prescribed by sections 170 and 171, within ten days thereafter, 
the appeal shall be regarded as if no undertaking had been given. 
The justification shall be upon a notice of not less than &ve days. 
The sureties must have the same qualifications as bail, pursuant to 
section 169. 

(Am'd in 1849.) 

§341. (As amM m 1849.) An undertaking upon an appeal shall be 
of no effect, unless it be accompanied by the affldatit of the sureties, that 
they are each worth double the amount specified therein. The respondent 
may, however, except to the sufficiency of th& sureties, within 
ten days after notice of the appeal; and unless they or other 
sureties justify before a judge of the court below or a county judge, 
as prescribed by sections 195 amd 196, within ten days thereafter, 
the appeal shall be regarded as if no undertaking had been given. 
The justification shall be upon a notice of not less than five days. 

§ 342. (Bemg § 291 of 1848.) In the cases not provided for in 
sections 284, 285, 286, 287 and 288, the perfecting of an appeal, by 
giving the undertaking mentioned in section 283, shall stay pro- 
ceedings in the court below, upon the judgment appealed from, 
except that, where it directs the sale of perishable property, the 
court below may order the property to be sold, and the proceeds 
thereof to be deposited or invested, to abide the judgment of the 
appellate court. • 

(Am'd in 1849.) 

§ 342. (As am'd in 1849.) In the cases not provided for in sections 
835, 336, 337, 338 andS39y the perfecting of an appeal, by giving the 
undertaking mentioned in section 334, shall stay proceedings in the 
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conn below, upon the judgment appealed from, except tbat, where 
it direct* the sale of perishable properly, the court below may order 
the property to be sold, and the proceeds thereof to be depoailed or 
invested, to abide the judgment of the appellate court. 

g 343. (Being g 2Q2 of 1848.) The undertaking must be filed with 
the cleife with whom the judgment or order appealed from waa 
aiMred. 

(Am'd in 1868.) 

g »43. (As am'd in 1868.) The imdertaking muat ne filed with 
the clerk with whom the judgment or order appealed from was 
entered. The pnmmm of thi» dtapter, otto the aecaritj/ to be given 
vpim appeal; and lu to lh« ttay of proaedings, shall applg 
taken ujider sulidivaiim 8 of section 11. 



CHAPTER in. 

Appeal to the Sapreme Court from an Inferior Court. 



SatTTtoti M4. In what csseg. 

S46. Bpourity mnet ba glvun t,a upon ippe*l to the court of ipp 

MS. Appeal, wliera heatd. 

347. JaOgmont on uppwl, irbere enlerBd and docketed. 

§ 344. (Being g SOS of 1848.) An appeal may be taken 
sapreme court from the judgment rendered by a county court or 
by the mayor's court of either of the cities of Albany, Hudson, Troy 
and Rochester, or by the recordera' court of either of the cities of 
Buffalo and Utics. 

(Am'd in 1849, 18.;8 and 1860.) 

g 344. (As am'd in 1649.) An appeal may he taken to the supreme 
court, from the judgment rendered by a county court or by tlte 
mayors' courts, or the recorders' courts of dtiu. 

But no appeal shall be aUoteed from a jvdgmeTU of a timnty court, 
in a case arising in a juitieet' court, urdem (he party detiring to appeal 
thaU, wilMn thirlg days after noUee cf the judgment, preteni to a 
judge cf the Mprmte oourt the return of the juMtee, or a copy thereof, 
wUh the decision of the county oourt, and obtain frma saeh judge a eer- 
tijleale that he hat examined the cote, and in hit opinion an aj^peiA to 
'I should be aSmeed. 



I 
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^H § 344. (Aa tm'i in 181JS,) An appeal may be taken to the supreme 

^H court, from the judgment rsDdered bj a county court or by the 

^^M mayora' courts, or the recorders' courts of cities. 
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§344. (Aa am'd in 1800.) An appeal may be taken to the aupreme 
court, from the judgment rendered by a county court or by the 
mayoni' courts, or tlie recorders' courts of cities. 

An appeai may dim be tnken to tAe tupreme court from any m-der 
affeeting a miitajttial T^ht, madt bff a county a»irt or a caanly judge, 
in any action or proceeding, and siick appeal lhaH ie heard o» a copy 
^ the paper» on wkUk t}te ord^ appealed fivm vhu made. 



appeal to the court of appeals. 

§ 346. (Being § 295 of 1848.) Appeals in the supreme court shall 
be beard st a general term, either In the district embracing the 
county where the judgment or order appealed from was entered, 
or In a comity adjoining that county,exceptthat, where the judg- 
ment or order was entered in the city and county of New York, the 
appeal shall be heard in the first district 

§847. {Being§39eof 1848.} When the appeal is heard in a county 
other than that where the judgment roll is filed, the judgment upon 
the appeal shall be certified to the clerk with whom the roll Is filed, 
to be there entered and docketed. 

(Am'd in 1849.) 

§ S4T. (Aa am'd In 1849.) Judgment upon the appeal lAoB be 
entered and docketed wtfft ilw clerk in wliote oj^ce (S« jvdgment twO it 
fled. When the appeal is heard in a counly other Uiau that where 
the judgment roll laOl^.or ii net from aju^meyit of a counly court, 
the Judgment upon the appeal shall be certified to the clerk witb 
-whom the roll is filed, to be there entered and docketed. 



F 
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CHAPTER IV. 



Appeatt in IJie Saprems Gaurt, and the Bupervrr Gourt itTtd Oaurt of 
Cbmaum Pleai of am city of Neui Terk, fn/m a tingle fudge to tia 
Oenerai Term. 



349. Ordera'bj « slnple juclgH m«j be »i>peaLed fr 

350. Orders At chamiHU^ tu b« ejitered before flp 



g 348. (Being g 297 of 1848.) In Uie suprvme court, the superior 
court of the city of New York, and the court of common pleas for 
the city and county of New York, an appeal, upon cither the law or 
tbe fact, may be taken to tlie genera] term, from a judgment entered 
upon the direction of a aingle judg« of the aame court 

Security must be given upon sucli appeal in the same manner as 
upon an appeal to the court of appeals. In the supreme court the 
appeal shall be beard in the same manner as if it were an appeal 
from an inferior court. 

(Am'd in 1849, 1851. 1853, 185S and 1863.) 

g 348. (Ah am'd in 1840.) In the supreme court, lie superior court 
of the city of New York, and the court of common pleaa for the 
oity and county of New York, an appeal, tipen the law, may be 
taken to the general term, from a Judgment entered upon the 
direction of a single Judge of the aame court. Security must be 
giren upon such appeal in the aame manner as upon an appeal to 
the court of appeals. In Ihe supreme court the appeal shall be 
beard in the same manner as if it were an appeal from an inferior 

g 848. (,Ab am'd in 1851.) In the supreme court, the gnperior 
coart of the city of New York, and the court of common pleaa for 
tbe city and county of New York, an appeal may be taken \o the 
g^ieral term, from a Judgment entered upan the report of the reftret* 
M- the direction of asingle judge of thesumecourt,in<iAc(uea. 8udi 
an appeai, htneever, doee not ttay the proceedings, unUu the court, or a 
jtietge thereof, to order, uhich order niay be made upon *uch, termi, at 
lo teearUy or otherviite, at may be jtitt, eveh tecuriiy not to exceed the 
amount required on an appeal to the court ofappeaU. In the supreme 
m o^nit tbe appeal must be heard in the same manner as if it were ac 
n inferior ci 
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^K % 348. (Ab am'd in 1852.) In the supreme court, the superior 
^H court of the city of New York, and the court of common pleas 
^" for the city and county of New Torfc, an appeal, ■upon Iht lav, 
hiay be taken lo the general lerm from a judgment entered upon 
tlie report of referees or the direction of a single judge of tho same 
court, in all eases, and upon (lie fuel when the trial ab;/ the court or 
rtfereei. Such an appeal, however, does not atay the proceedingB, 
unless security be given, as upon an appeal lo the court of appeals, or 
unless the court, or a judge thereof, so order, which order may be 
made upon sucU terms, as to security or otherwise, as may be Just, 
such security not to exceed the amount required on an appeal to 
the court of appeals. In the supreme court Ibe appeal must be 
heard in the same manner aa if il were an appeal from an infet»x' 



I 



» 



g 846. (As am'd hi 1869.) Same as g 348. as amended in 1852, ex- 
cept that the words " and »uch teeuritg be renewed as in eattt 
required by section 335, <m motion to t/ie court at tpeeial term," were 
inserted after the words " court of appeals," where they first appear 
in B^d section. 

g 34§. (Aa am'd in 1882.) In the supreme court, the superior court 
of the city of New York, and tbe court of common pleas for the 
city and county of New York, an appeal, upon the law, may be 
taken to the general term from a judgment entered upon the report 
of referees or the direction of a single judge of the same court 
in all cases, and upon the fact when the trial ia by the court or 
referees. Such an appeal, however, does not stay the proceedings, 
unless security be given, as upon an appeal to the court of appeale, 
knd such security be renewed as in cases required by section 33S, on 
motion lo the court at special term, or unless the court, or a Judga 
thereof, so order, whicb order may be made upon such terms, as to 
security or otherwise, as may be just, such security not to esceed 
the amount required on an appeal to the court of appeals. In the 
aipreme court the appeal most be heard in the same manner ae If 
it were an appeal fVom an inferior court. 

ift aetian ahaS be eommenttd upon any undertaking given or to be 
given in purmtanee of the provirion* of this tectum, iinlil ten digii njier 
the »^viee cf notice on the advene party f^ the en^ of tht order or 
jiudgment affirming the judgment appealed from. And, in one an 
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appeal Aa« 5e«»or (Aoflfe taken to thtetmrtqfappealtfivm wueh order 
or jadffnwiU of a^tmante, and »teu.rity giteit aeconting to taa ao tato 
ttoi/ the istuin^ of exieutirmt, no (Mion tiuiU be eommejuxd or reemcfy 
had vpon any undertaking gieen or to be given in purtuanoe ofth«pro- 
viwms of thii eeUioa, untH t^t^ the final ^ternUiuUion of audi aj^ieoL 

(I 398 of 1848. — Omitted in 1848. Upon such appeal the decision 
upon tlie facia aboil be final.) 

§ a49. (Being § 299 of 1848.) An appeal may, in like manner, and 
within the aame time, be taken from an order made by a single 
judge of tbe BBine court, and may t>e thereupon reviewed in the 
foUowing casts: 

1. When the order grants or refusea a provisional remedy. 

2. When it inrolvM the merit of tbe action, or some part thereof. 
But no appeal under this section shall be taken, unless a judge of 

the game court certify that, in his opinion, it is proper that the 
qnestion arising on tbe appeal should be decided before the 
judgment 
(Am'd in 1849, 1851, 18fi3, 1863.) 

§ 349. (As am'd in 1849.) An appeal may, m llhe memner, and 
within tbe same time, be tak«n from an order made by a single 
jitdge-of the same court, and may be thereupon reviewed in the fol- 
lowing caftes : 

I. When the order grants or refuses a provisional remedy. 

3. When it involves the merits of the action, or some part thereof. 
9l Whai the order deeidei a giuttwn of praMx, ahich, in eJTect, 

determinet the action viithojtt a trial, or predvdes on appeal, 

4. Whtn the order i» made vptnt a mmmar}/ appUaUwn in an 
aetion after judgment and aff&At a miiiHaittud right. 

§ 349. (As am'd in 1851.) An appeal may, in like mnnner. and 
within the same time, be taken from an order made at a special term, 
or by a single judge of the same court, or a count}/, or a rpedal count;/ 
judge, in ang ttage of the aelion, inehiding proceedinge mp^emvnt- 
ary to the execution, and may be thereupon reviewed in the following 
cases: 

^ 1. When the order grants or refuses a provisional remedy, or 
ptnnK, refiiee* or diaMlBes an injunction. 
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^H 2. Wft^n It ffranU or rfftiu* a rtea trial, or wJien U muiautg or 

^H MMTuIm a demurrer. 

^H 8. Wben it involves the merits of the action, or some pait thereof. 

^^M 4 WAai the order in effect delerininet the action and preventt a 

^^1 judgment from whieh an appeid may be taken. 

^H S. Wbea the order is made upon a eummary application in an 

^B action after judgment, and affects a snbataatial right 

■ ce] 



I 



^ 349. (Aa am'd in 1853.) Bame as g 349, as amended in 1851, ex- 
cept in Babdivisions 1 and 8, which were respectively amended to 
read as follows : 

1. When the order grants or refuaes, umti'o/uea or modifiet, a pro- 
visional remedy. 

3. When it involves the merits of the action, or some part thereof, 
or affeett a euManlial right. 

§ 34». (Afl am'd in 1882.) An appeal may, la like manner, and 
vrithin the same time, be taken from an order made at a special term 
by a single judge of the same court or cotmty, or a apecial coun^ 
judge, or by a Tt^ordee, or by any recorder') court of any dty, in any 
stage of the action, including proceedings supplementary to the 
execution, and may be thereupon reviewed in the foUovring cases : 

1. When the order grants or r«fuses, continues or modifies, a pro- 
vifdonal remedy. 

3. When it grants or refuses a new trial, or vrhen it sustama or 
overrules a demurrer. 

3. When it involves the merjte of the action, or some part thereof 
or affects a substantial right. 

4. When the order in effect determines the action and prevents & 
Judgment from which an appeal may be taken. 

G. When the order is made upon a summary application in an 
I after judgment and afiects a subsl4kntial right. 

% 390. (Being g 300 of 1848.) The last section shall include an 
order made out of court upon notice ; but in such case the ord^' 
must be first entered with the clerk. And, for the purpo.M of tin 
appeal, any parly affected by such order may require it to be en- 
tered vsith the clerk, and it shall be entered accordingly. 

(Am'd in 1870.) 

§ S30. (As am'd in IBTO.) The last section shall include an order 
made out of court upon notice j but in anch case the order must be 
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Arat entered willi the clerk. And, for the purpose of an appeal, any 
party affected hj such order may require it (o be entered with the 
clerk, and it ehall be entered accordlnglj. 

And procetdittgt under an order appealed from titay be itaj/ed bg Mh 
order of Ifie court, or a judge Vttreof, on sueA termt aa may bejoA V 
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I 351. (Being g 301 of 1848.) All statutes now in' force, providing 
for the reriew of judgments in civil cases, rendered by courts of 
justices of the peace, by the marine court of the city of New York, 
by the assiatant justices' courts in the city of New York, by the mu- 
nicipal coiul; of the city of Brooklyn, and by the justices' courts of 
the cities of Albany, Troy and Hudson, and regulating the ptactie* 
in relation to such review, are repealed ; and hereafter the only 
mode of reviewing such judgments shall be an appeal, as prescribed 
by this chapter. 

(Am'd in 1849.) 

g 351, (Ah am'd in 1849.) All statutes now in force, providrng for 
the review of judgments in civil caasfl, rendered by courts of jus 
ticee of the peace, by the marine court of the city of New York, by 
the Justices' courts in the city of New York, by the municipal court 
of tbe cily of Brooklyn, and by Ihe JosticeB' courts of dties, and 
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^H regulating the practice in relatiOEi to such reriew, are repealed ; and 
^H hereafter the only mode of rcvimiiug such Judgments stiall be an 
^H appeal, as prescribed by tluB chapter. 

^K § 35S. (BdDg g 303 of 184S.) When die judgment ehaU bare boeu 

^F rendered by the marine court of the city of New York, or by an 
■saUtant justicea' court in tliat cjty, the appeal shall be to the su- 
perior court of the city of New York ; and when rendered by any 
of the other courts enumerated in the last section, to the county 

^^ court of Ihe county where the judgment was rendered. 

H (Am'd in 1B49, 1857, 1863, 1863, 1804, 1865.) 

^P § 8fi3. (As am'd in 1S4S,) Wh«n the judgment shall hare been 
rendered by the marine court of the city of New York, or by a jii»- 
ftcM' court in that city, the appeal shall be to the eourl of eommon 
pka» for the city and counly of New York ; and when rendered by 
any of the other courts enumerated in tlie last section, to the county 
court of the county where the judgment was rendered. 

% 353. (As am'd in 1857,) When the judgment shall have been 
rendered by the general term of the marine court of the city of New 
York, or by a jugHed of the Justices' court of that city, the appeal 
■ball be to the court of common pleaa for the city and county ot 
New York, and when rendered by any of the other courts enume- 
rated in the last section, to the county court of the comity where 
the judgment was rendered. 7%e appeal from the general tertn of 
the marine court, jweecrifeS herein, shall be from an actuai determi- 
nation at *ach general term only, and nhali be taken vnihin Iteenty 
days after judgment by »Mh genertd term, 

g 353. (As am'd In ISaS.) When a judgment shall have been ren- 
dered by the general term of the marine court of the city of New 
York, or by a justice of a justieea' courtof that city, the appeal shall 
be to the court of common pleas for the city and county o( New York. 

The appeal from the general term of the marine court, prescribed 
herein, shall be from an actual determination at such general terra 
only, and shall be taken within twenty days after judgment by 
such general term. In the eHy of Buffalo, the appends from ihe eourlt 
tf jaetieet^ »aid city iihaB be to l^m^mior oourt ^ taid eiti/. Wh*n 
tendered by any of the other eourtt env.m«rat«d in metiim SSI, (A« op. 
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peal *l>aU betotke etmnty court of the eounlff wltera the judffa^nt unu 
reitdatd. On lue/t appeal, v)hm the amminl of tlie claim or daiJa* iff 
ettAer party litigated m the court lielaw dutU enxed fiftg dallan, ur 
teACTt, in an aetioti to recover tht poaaetMon of per»imai property, the 
mUae of the property at a»»a*ed and Uie damage* reeomred thnB eaxeed 
ffly doilnT», (steludtie of msli. a nero trial e&ail be had in. (A« antnty 
eoart. in IhefoBoaing eaeei: 

1. W/ien the judgment ifoe rendered upon an iwua of iaw joined 
betaeen the poftiet. 

2. When it teas rendered vpon an iarie of faet joinei betaeen the 
^gartia, whether the defendant wa» premat at the trial or not. 

W 8 852. (Ab am'd in 1803.) Same as g SSi, as amended in 18«3, 
except thnt the following words were added thereto ; 

" And, when the appeal is to the superior court of Buffalo, in the 
cases in which, b; the termti of this section, a new trial may be had, 
ench new trial shall be had in the said superior courL" 

K g 853. (As am'd in 18M.) Same as g S-tS, as amended in 1863, ex- 
IK^rt that the following words were added at the end thereof : 
K-- "Provided, however, that the appellant may, in caues where the 
amount litigated exceeds fifty dollars, state in the notice of appeal 
that such appeal is taken upon questions of law only, ia which case 
a new trial eball not be had in county court ; but the appeal shall be 
heard and determined in the same manner as if the amount litigated 
in justice's court in said cause appealed was fifty dollars or under.' 

g 3S3. (As am'd m 1865.) When a judgment shall have been ren- 
dered by the general term of the marine court of the city of New 
York, or by a justice of a justices' court of that city, the appeal 
aball be to the court of common pleas for the cily and county of 
New Torlc. 

The appeal from the general term of the marine court, prescribed 
bcrem, shall be from an actual determination at such general term 
only, and shall be taken within twenty days after judgment by such 
general term. In the city of Buffalo, the appeals from the courts 
of justices of said city shall be lo the superior court of said city. 
When rendered by any of the other courts enumerated m section 
. SF*. the appeal shall bo to the county court of the county where 
"le Judgment was rendered. On such appeal, when the amou&t of 
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^B the cUira or claims /or nhkh judgment vku demanded by either party 

^P in hie pUadiTisa in the courtj>e]ow, sball exceed flftf dollars, or 

^ -when, in an action to recover the possession of personal property, 

tiie value of the property u assessed and tbe damages recovered 

shall exceed fifty dollars, exclueive of costs, a new trial shall be 

had in the coun^ court hi tbe following appeUate cases ; 

II. When the jiidgnKint was rendered upon an issue ol law joined 
between the parties. 
2. When it woa rendered upon an issue of fact joined between the 
parties, whether the defendant was present at the trial or not. 
Am] wh(m tbe appeal la to the superior court of Buffalo, in the 
cases in which, l)y tbe terras of this section, a new trial may be had, 
tuch new trial shall be had in the s^d superior court. 

Provided, however, that the appellant may, in cases where the 
lamiaX for which jiidgment iidemanded by either party inhigphad- 
iagt exceeds fifty dollars, or where, in an actiim to reeover the poimt- 
tiim of pergonal property, the naluecg' the property aiameaed, and the 
damages reco^red than exceed fifty doUara,exdumieof imi», state in the 
notice of appeal, that such appeal is taken upon questions of law 
only, in which case a new trial shall not be had in tbe appeUate eourt, 
Imt the appeal shall be heard and determined in the same manner 
as if »ueh amount, or said valtie and damagei, were fifty dollars or 
under. Prosided, hoaener, that, in the city and county of Hea York, 
appeaUfrom the marine and dietriet eoarti shall be taken and heard, 
and rettimo made, in the »ame manner ai liereiofore. 

I I 353. ^eing g 303 of 1848.) The appellant shall, withm twenty 
days after the judgment, make, or cause to be made, an affidavit, stat- 
ing the substance of tbe testimony and proceedings before the conrt 
below, and the pounds upon which the appeal is fbunded. 
(Am'd in 1851 and 1852.) 

g 853. (As am'd in 1851.) The appellant shall, withm twenty days 
after jadgment, make, or cause to be made, an affidavit, staling the 
substance of the testimony and proceeding before the court below, 
Uid the grounds upon which the appeal is founded. If the judg- 
ment it rendered upon process not personally served, and the dtfend- 
emt did not appear, he shall hate ttnenty days, after personal notice of 
the judgment, to make and urte the ajfidaxit and notice of appeal pra 
'Videdfor in this and the next section. 



» 
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g 3S3. (JlS am'd in 18G2.) The appellant sh&U, witbin twenty 
dajs after judgment, teree a notica of appeal iliUing the grounda 
apon whicb LUe appeal is founded. U the judgment is rendered 
upon proceaa not personally served, and the defendant did not 
appear, he shall have twenty days, after peraonul notieu of the 
judgment, to aerre the notice of appeal provided for in this and tUe 
next section. 

g 354. (Being g 304 of 184S.) A cop; of the affidavit shall, within 
tlie same time, be served on the respondent, if he be a resident of the 
ci^ or county, or, if he be not a resident, on the atloruey or agent, 
if any, who appeared for him on the trial, or on the justice, with 
a notice slating that the appellant appeals from the judpnent, and 
that the appeal will ho heard by llie appellate court, at a time and 
place therein designated, either in or out of term ; which copy and 
notice shall be served at least ten days before the time for hearing 
tbe appeal. 

(Am'd in 1849, 1851, 1853, 1867 and 1858.) 

•% 854. {A3 am'd in 1849.) A copy of the affidavit and a notice of 
" shall, within the same time, be served on the justice and on 
□le respondent, if he be a resident of the city or county, personally, 
OF by leaving it at bis residence with some person of suitable age 
and discretion, or, if he be not a reaident, on the attorney or agent, 
if a,ny, who is a reaident of such city or county, who appeared 
for him on the trial. 

§354. (As am'd in 1851.) TTie affidaut auA & DoUce ol Appeaimiat, 
within the some time, be served on tlie justice, and a Tiotia tg 
the appeal on the respondent, penon^y, or bff leaving it atliU rsi- 
detuA toi'tt lomt perxm of tuiiabte age and dixretion, or, in case 
the respondent is not a resident of the county, in the same manner 
on the attorney or agent, if any, who is a resident of such city or 
county, who appeared for him on the trial ; and the appelant 
fKuet, at the time of tim aenice of the notice qf a^tpeal on the jusHee, 
pai/ Co him the coett of the actioa included in the judgment, together 
mth tieo doUan, easts of the return, which ehaU he restored to him in ease 
iJu judgment i» reversed, and be induded in the jvUgmeJiifor easts on 

I ' § S64 (As am'd in 1852.) The notke of appeal must, within the 
u (dme, be served on the justice, pertonailj/, ^ litinff, and wOMn 



I 



us CODB OF PROCEDUKB. [g 35*. 

U« amntg, or on kit derk, yf ISere be one, and on the respondeDt, 
pereonallf, or by leaving it at his residence with gome person of 
auiuble ^c and dis<:retion, or, in case the respondent is not a 
KsidenI of the county, in the game manner, on the attorney or agent. 
if any, who is a resident of auc^ti dty or county, vho appeared for 
liim on the trial ; and the appellant must, at the time of the serrice 
of the notice of appeal on the justice, pay to him the coiFts of Uie 
action, included in the judgment, together with two doHais, costs of 
the return, which shall tie restored to him in case the Judgment 
is reverBed, and be included in the judgment for coats on reversal. 

g 354. (As am'd in 1857.) The notice of appeal must, within the 
same time, be served on the justice, personally, if living and within 
the county, or on his clerk, if there be one, and on the reepondrait, 
personally, or by leaving it at his residence with some person of 
suitable age and discretion ; or, in case Che respondent is not a resi- 
dent of the county, in the same manner, on the attorney or agent, if 
any, who is a resident of snch city or county, who appeared for him 
on the trial ; ojtd, ^ neither tie respmideTU iior sueA oQeid or tMornt^ 
eon be found in the eouatsf, the nofiee ma]/ be aerved on tuch respondent, 
iy learing it fnith the dark of the counts, and the appellant must, at 
the time of the service of the notice of appeal on the justice, pay to 
him the costs of the action inclnded in the judgment, together with 
two dollars, costs of the return, mkich ahaJi be indwied in the judg- 
ment for coits OP, ret&real, 

% 3S4. (As am'd in 1858.) The notice of appeal must, within the 
same time, be served on the justice, personally, if living and within 
the coun^, or on his clerk if there be one, and on the respondent, 
personally, or by leaving it at his residence with some person of 
suitable age and discretion ; or, in case the respondent is not a resi- 
dent of such county, or cannot, aft^ due dUigenct, he found EA«r«i», 
in the same manner, on the attorney or agent, if any, who 
is a resident of such county, who appeared for the re*pondent oij 
the trial ; and, if neither the respondent nor such agent or attor- 
ney can be found in the -county, the notice may be served on the 
respondent by leaving it with the clerk of ths appellate court, and 
the appellant must, at the time of the service of the notice of 
appeal on the justice, or on hit eterk a* herein provided {aeapt in 
I of appeali from tlie district courts in the aty of New York, ajtd 
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Oe gerisrai term of Cfie marine eovrt a/ the eily of Neip TotK), pay to 
mefi juitiee or derk the coats of the action, inetiidcd In the judg- 
ment, together with two dollars, eosts of the rcium, which ih^ 
be induded in tbe Judgments for coaia on reversal. In all earn* 
^ a^>eai from Ihe general term of the marine court of the dtn of 
Ifme York, and from the dutriet eourtt of the eUy of New Tort 
to the court of common pleae for the eilg and eountg of Jfevt York, 
the appeSant »haU, at the time of the service of the notice of appeal, 
fxiy to ths elerk of the marine court, or la the jiietiee or derk of the 
Uttrict anal, tao doUan, ae cotte of the return to taeh court of earn- 
(Mn pluu, which cottt eo paid ihall be inelvded in the judgment fbr 
eoiti, in Boee the Judgment of the court below shall be rmvmd; and 
the appelant ihaU aieo execute, on. the appeal, a usritten undertaking, 
«n Au part, «ith one or more tuffident turetiei, to the effect that Ihe 
appelant wiB pay aU coet*. diaburtem^atx and extra carte aiaarded 
against Aim in t/u court h^otc, ^ inch judgment ihaB be afUmaed by 
the appellate court, on tueh appeal, together with all costs and dam- 
age* which may be ataarded against him thereon; such suretiet to 
juelify in douMs the amoUTit specified in the undertaking; such 
undertaking and the lufficiency of the aureties to be approved by the 
justice of the court below, or one of the judges of the court of com- 
mon pleas, or ihe af^ellant may deposit viUh the clerk of the court of 
eommon pleas ihe costs, disburaementa oTid extra costs, ineluded in the 
judgment in the court below, and the sum of fifteen dollar*, to facet 
any luwtt that may he anarded againti him in such appeal ; and mch 
^^ppeal from th« general term of the marine court and the district 
oowrt shall be ineffectual, unless urithin the time specified for bringing 
,0« appeal, the appelant execute tueh undertaking or make such 
'~ the undertaking, when executed and approved, to bejUedwith 

elerk of the court of common pleas; Vie amount so d^oaited 
y said clerk to the appellant, if he succeed on the 
Offeai ; and, in ease the judgment be affirmed, the said clerk shaU^ 
ttfler execution is issued, pay over the amount ao deposited to the 
respondent, whitA thaS be credited on, the execution issued on the 
judgment of ajfirmance, to the extent thereof, and the balance, if any, 
the execution iinied on the judgment a/ppeaXed from. 

'"§853. (Being g 30.'5 of 1848.) If the appellant desire a stay of 
cntion of the jadgment, ho shall present the affidavit to a judge 
le appellate court, or a justice of the supreme court, who maj. 



^fjkaabt 
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^B ~ thereupon, in hie diecretion, make an order that all proceedings 

^B tiio judgment be Blayed, upon Hecurity being given aa provided 

^B tlie next aeclion. 
H (Am'd in 1840 and 1863.) 

■ c 

I 
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355. (Ab am'd in 1849.) If the appellant desire a stay of exe- 
cution of Ibo judgment, he shall give security as provided in the 
next section. 

g 35S. (Aa am'd lo 18A3.] When, b^ the term of leetvm, 852, the 
appelUiul u entitled to a new trial, in the appd/ale court, he gJiaU, at 
tyf taking hu appeal, and in oU other auei, If lie desires a alSiy 
of the judgment, give aecorily as provided in the nest 
BCCtion. 

§856. (Being § 306 of 1848.) The security shall be a written 
undertaking, executed by one or more sufficient surcliCB, approved 
by the judge making the order, or by the court below, to the effect 
that, if Judgment be rendered against tlie appcUaot, and execu- 
tion thereon be returned unaaliafied, in whole or in part, the mireties 
will pay the amount unsatisfied. 

(Am'd in 1849.) 

g 3S6. (As am'd in 1849.) The security shall be a written under- 
taJtingi executed by one or more sufficient sureties, approved, by the 
county judge, or by the court below, to lie effect thai, if judgment 
be rendered agahist the appellant, and esecntion thereon be returned 
1 whole or in part, the sureties will pay the amouDt 



§357. (Being § 807 of 1848.) The delivery of the order and nndar^ 
taking to the court below sliall stay the issuing of execution ; or, if 
It have been issued, the service of a copy of the order and^under- 
taklng, certified by the court below, upon the officer holding the 
execution, with payment of his fees, shall stay fijrtber proceedings 
thereon. 

(Am'd fa 1849.) 

I 357. (As am'd in 1840.) The delivery of the undertaking to the 
court below shall slay the issuing of execution ; or, if it have been 
Issued, tUe service of a copy of the undertaking, certified 1^ the 
court below, upon the officer hO'lding the execution, shall Bt(^.A 
Iher proceedings thereon. 
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g 358. (Being § 308 of 1848.) Where, by reason of tbe denl.h of a 
justice of the peace, or his removal from the county, or any oilier 
caose, the order to stay and the undertaking on the appeal cantiot 
be deliveretl to him, they gboll be filed with the clerk of the appel- 
late court, and notice thereof given to llie reBpondenL They shall 
thereupon have the same effect as if delivered to the Justice. 

(Am'd in 1B4B.) 

g S58. (As am'd In 1849.) Where, by reason of the death of a 
justice of the peace, or hia removal from the county, or any other 
(suse, Ibe undertaking on the app«al cannot be delivered to him, 
it ehaHl be filed with tbe clerk of (he appellate court, and notice 
thereof given to the respondent, or Ail aitomeg or agent, at prtmidtd 
in nection 354. It ehall thereupon have the same efiect as if delivered 
to the justice. 

I 350. (Being g 309 of 1848.) When the aflldavit and notice of 
appeal shall have been eerved, the respondent may supply or correct 
material omisaionB or misstatements therein, by an atfldavit on hia 
part, a copy of which shall be served on the utlomey, it any, who 
prosecutes the appeal, or, if there be none, on the appellant, or nn 
the attorney or agent, if any, who appeared for him on the trial, at 
leaet four days before the time for hearing the appeaL 

(Am'd in 1840 and 1853.) 

% 359. (As am'd in 1849.) When the affidavit and notice of appeal 
shall have been served, tbe respondent may supply or correct mate- 
rial omiasions or misstatements therein, by an affidavit on his part, 
a copy of which shall be served on Me jusHee, and aim on the attor- 
^jJWff, if anjyVihopToKcute tki appeal, or, ^ there be none, an Iheappel- 
HHlfrf, loithiji ten dayt after iveeiving notice of tlie appeal, 

^P,5aa9. (Ah am'd in 1858.) When^hy reason (if the death, of a jvMiai 
if OiB pfoee, &r hit abrnnee from Ihe eojijitj/, or any other eaiam, the 
rtotiee of appeal cannot ie temed a» pnmded Jy ieeti(m 353, U may be 
temed bg leatinff the tame with l/ie.d^k^ tliecouTay, 

(I 310 of 1848— omitted in 1840. The appellate court shall pro- 
ceed to hear the appeal, at tbe time and place mentioned in the 
notice, or to which the hearing may be adjourned, or at such other 
e as the court shall appoint, of which at least ten daj^' notice 
U have been given, and may decide the same upon the affidavits \ 
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or if Qiej be contndicloiy or defective in material points, may 
wder the court below to make a return of the lestimony and pro- 
ceedings before it, within ten days after the service of the order and 
kffldavita, or of copies ihereol) 

% 860, (Being § 311 of 1848.) The court belov shall therenpon, 
within the time limited bj the order, make a retom to the appellate 
conrt of the testimony, proceedings and judgment, and file the name, 
with the order and affidavits, in the appellate court, and may be 
compelled tu do so by attachment. But no justice of the peace ' 
shall be bound to make a return unless tlie fee prescribed by the 
last section of this chapter be paid on the service of the order. 

(Am'd in 1849, 1853, 1863, 18«5 and 1860.) 

§ 860. (As am'd in 1840.) The court below shall thereupon, after 
ten days, and leilMn thirty dayx after sro-rtM of the notict of appeal, 
make a return to the appellate court of the testimony, proceedings 
■nd judgment, and file the same, with the affidavits, in the appellate 
court, and may be compelled to do so by annchment But no j usUce 
of the peace shall be bound to make a return unless the fee pre- 
Bcribed by the last section of this chapter be paid on the service of 
the notice of appe^ 

% SeO. (ks am'd in 1853.) The court below shall thereupon, after 
tea days, and within thirty days after the service of the notice of 
appeal, make a return to the appellate court of the testimony, pro- 
ceedings and judgment, and file the same in the appellate court, and 
may 'tis compelled to do so by attachment But no justice of the 
peace shall be bound to make a return unless the fee prescribed by 
the last section of this chapter be paid on service of the notice (d 
appeal. 

§ 860. (As am'd in 1863.) The court below shail therenpon, after 
ten days, and wllhin thirty days after service of the notice of appeal, 
make a rclum to the appellate court of the testimony, proceedings 
and judgment, and file the same in the appellate court. The return 
may be compelled by attachment. But no justice of the peace shall, 
etc. (aa in 1853.) 

^_ g360. (As am'd In 1865.) Same as g 860, as amended in 1868, a aat^ 

^L that the following words were added at the end thereof : . (^BH 
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"Provided, however, Uiat, in cases where the amount for which 
jodgment in demanded by either party, in hia pleadings in the court 
helow, exceeds fifty dollars, or where the value uf the property 
recovered, as appenra from the verdict or judgment, shall exceed 
fifty dollars, the testimony need not be returned; but, In such case, 
lie court below shiiU rytum the process by which the action was 
commenced, with the proof of service thereof, and the pleadings or 
copies thereof, the proceedings and judgment, together with a brief 
statement of the amount and nature of the claim or claims litigated 
by the respective parUee, and in all cases the notice of appeal shall 
be annexed to the return." 

And the word " fee " therein was changtid to fu*. 

§ 300. (As am'd in 1S6C.) The court below shall thereupon, after 
ten days, and within thirty days aft«r service of the notice of appeal, 
make a return to the appellate court of the testimony, proceedings 
tmd Judgment, and file the same in the appellate court The return 
may he compelled by attachment But no justice uf the peace shall 
be bound to make a return unless the fees prescribed by the last 
section of this eliapter be paid on the service of the nolice of appeal ; 
provided, however, that, in cases where the amount for which judg- 
ment is demanded by either party, in hia pleadings in the court 
below, esceeda fifty dollars, or where the value of the properQr 
recovered, as appears from the verdict or judgment, aliall exceed 
fifty dollars, the testimony need not be returned ; but in such case 
the court below shall return the process by which the action was 
Mimmenced, with tlie proof of service thereof, and the pleadings or 
oo[deB thereof, the proceedings and judgment, together with a brief 
Statement of the amount and natm« of the claim or claims liti- 
gated by the respective parties, and in all cases the notice of appesH 
Bball be annexed to the return ; Init in ea»e« where the appellant ithaU, 
in aeeordanfe wflft tAe prwimn* of teetion, 353 of this aet, itale in [ft« 
ruifice of appeal that rnicA appeal it tofen upon qtiesCiom of law only, 
the court bdow thaU retail to the appellate court the teetiiaonj/, proeeed- 
ingi aTid judgm^it. 

g 361. (Being § S12 of 1848.) When a Justice of the pejico, by 
whom a judgment appealed from was rendered, shall have gone 
out of office before a return is ordered, be shall, nevertheless, make 
A return m the same manner, and wi(h the like effect, aa if he were 
still in office. 
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be defective, the appel- 
'etum as often as may 
nee witU ila order by 



g S62. (Being g 313 of 1848.) If the returr 
late court may direct a fUrlher or amended 
iM necessary, and may compel a complit 
attachment 

(Am'd in 1857.) 

% 363. (As am'd In 1S5T.) If the return be defective, the appel- 
late court may direct a (urtlier or amended return as often hb 
may be necessary, and may compel a compliance with its order 
by altacliraent ; attd the court shall alu>affa be deemed open, for these 



g 363. (Being g 314 of 1848.) If a justice of the peace, whose 

Judgment is app^ed from, atiall die, become insane, or remove 
from the Slate, the appellate court may examine witnesses, on oath, 
to the fiicla and circumstances cf the trial or judgment, and deter- 
mine the appeal, as if the facts had been returned by the justicei. 
If he shall have removed tu another county within the State, the 
appellate court may compel him to make the return, as if he 
were still within the county where the Judgment was rendered. 

g 364 (Being g 315 of 1848.) If a return be made, the appeal may 
be brought to a hearing at a general term of the appellate court, upon 
a notice by either party of not less than eight days. It shall be 
placed upon the calendar, and continue thereon without further 
notice until finally disposed of But, if neither party bring it to a 
hearing before the end of the second term, the court shall dismiss 
tlie appeal, unless it continue the same, by special order, f«r 
(Miiso shown. 

(Am'd in 1882 and 1863.) 

g 3S4. (As am'd in 18S2.) If a return be made, and the appeal u 
from a judgment inhere a new trial may not be had, at proaided by 
thii chapter, U may be brought to a hearing at a general term of 
the appellate eoiu-t, upon notice by either party of not less than 
eight days. It shall be placed, upon Ibe calendar, and continue 
thereon without further notice until finally disposed of. But, if 
neither party bring it to a hearing before the end of the second 
term, the court shall dismiss the appeal, unless it conliuHO Uie 
aame by special order for caose shown. ^ the appe(A is from a 
Judgment where a ne^ trial may be had, it mai/ be bivugftt to a hearing 
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or trial at any term of the eotiaty court, at v-hieh a petti jVTy thaS 
Se xuminoned to attend, upon the lame notice ai provided far aet»»i 
in the tupreme eoart ; at leait cigM dayt before the court the partg 
desiring to briTtg on the appeal i/uiCl terte a note of iatie on tlie elrrk, 
and the derk AaU ffiereupon enirr the caaae on the ealeiular aceord- 
ing to the dale of 0ie return. 

% 3«4. (Ab am'd In 1803.) If a retara be made, and the ap- 
peal is from a Judgment where a new trial may not be had, as 
provided by tliu ctiapter, it may be brought to a hearing at a 
general term of the appcliato court, upon notice by either party 
of not less than eight daye. It shall be placed upon the cal- 
endar, and continue thereon without furUier notice until finally 
disposed oE But, if neither party bring it to a hearing before 
the end of the second term, the court shall diami»s the appeal, 
uuleas it continue the same by special order for cause shown. If 
Ute appeal is from a judgment whern a new trial may be had, it 
may be brought to a hearing or trial at any term of the county court, 
at which a petit jury ahall be atunmoned to attend, upon the same 
notice as provided far actioos in the supreme court; at least eight 
days before the court the party desiring to bring on Ihe appeal shall 
serve a note of issue on the clerk, and the cleric shall thereupon 
enter the cause on the calendar according to the date of the return. 
And the promeione of thii chapter for a new trial ehaU apply m weB 
to appeali her^fore taken and nme pending <u thoae hereafler to b» 
btvughl. 

% 365. (Being g 816 of 1848.) The appeal, whether heard on the 
affidavits or return, shall be heard on the original papers, and 
no copy thereof need be fiimished for the use of the ooinrt 
1 1849 and 1869.) 



84S.) The appeal shall be heard on the 

copy thereof need be furnished for the 



IlAmo 
tginal 
BOft 
g 369. (As am'd in 1869.) The appeal shall be heard on the 
original papers, w certified arpiee thereof, and no copiet thereof need 
be furnished for the use of the court. 
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§ 308. (Being g 317 of 184S,) Upon the heftring of the appeal, 
either upon affldaTits, or npoD the return, the appellate court 
shall give judgment according to the justice of the case, without 
regard to technical errors or defects, which do not affect the 
mcrila. In giving judgment, thn court may either order » new 
trial, or may afBrm or reverse the judgment of the court below, 

I In whole or in part, and aa to anj or all the partifs. 
(Am'd in 1849, 1B51, 1862, 1»65.) 
g 366. (Aa am'd In 1840.) Upon the hearing of the appeal, the 
^tpcllftte court shall give judgment according to the justice of 
the case, without regard to technical errors or delbcts which do 
not affect the merila. In giving judgment, the court may affirm or 
lererae the judgment of Ihe court below, in whole or in part, and 
as to any or all the parties, and for errors of law or fact 

g 866. (As am'd in 18S1,) Same as g 366, as amended in 1849, 
except that the following words were added at the end thereof: 

" If the appeal U founded on an error In foct In the proceedings, 
not affecting the merits of the action, and not within the knowledge 
of the justice, the court may determine the alleged error in fact on 
affidavits, and may, in its discretion, inquire Into and determine the 
aame upon examination of the witnesses. If the defendant failed 
h) appear before the justice, and it is shown by the affidavits served, 
or otberwlae, that manifest injustice haa been dune, and the defend- 
ant aatdstkctorily excuses hia de&ult, the court may, in its discretion, 
set aside or suspend judgment, and order a new trial before the 
same or any other justice, at auch time and place, and on such 
terms, as the court may deem proper. The parties must, appear 
before the justice according to the order of the court, and the same 
proceedings must thereupon be bad in the action as on the return 
of a summons personally served. " 

% 366. (Ah am'd in 1863,) Upon the hearing of the appeal, the 
appellate court shall gWe judgment according to the justice of 
the case, without regard to ttclinical errors and defects which do 
not affect the merits. In giving judgment, the court may affirm 
or reverse the judgment of the court below, in whole or in part, 
snd as to any or all the parties, and tor errore of law or fact 
If the appeal Is founded on an error in foct in the proceedings. 
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not affecUng the merils of the acUon, and not within Ilie knowl- 
edge of the justice, the court maj detenniiH: the alleged error la 
fact on affidavitB, and may, in Lta discreUon, inquire into and 
determine tlie same upon examination of the witneines. If tha 
defendant failed to appear balbre the juBllce, and it is shown by 
the affidavits served bs the appeUant, or otherwise, that manifest 
injustice has been done, and he satiafoctoril; excuses bis default, 
the court may, in ila discretiou, set aside or sunpcud judgmcDt, 
and order a new trial before the earae or any other justice in tha 
»ame county, at auch lime and place and on such terms Its the 
court may deem proper. Where a neu trial thaU be ordertd before 
a yattiee, the parties muet appear before him according to the order 
of ibe court, and the same procenlinga must Uicreupon l)e had in 
the action as on the return ot a summons personally served. If 
At appeal shaU befivm a judfpneiU in vhich a new trid may be had 
a» in thi* ehapter prmided, the eouH ituA proeeed to the hearing of Ae 
eauae, if (he itrue Joined btfore the j/ulice lau an iinte of laie, or to 
Ae trial lAereof bj/ jurff, \fmtcA iMue woa uprm a gmMion effaet. 

1. If tJia itme joined bifare the jueHce »nu mi iemie <tf laa, lh« 
eourt thaU render judgmeat thereon, aeeording to the law of the ease/ 
and ^ iueh judgment be againgl the pteading* </ either parij/, an 
ametidmerU of meA pleading may be aSj)iiced on the tame lerme and 
in Wee eaie an pleading* in action* in the iitpr«me eourl; and the 
omrt mag thereupon require the opporile parly to atuieer rucA 
amended pleading, or join ieiue tfiereon, ae the eaee may require, 
gumm/irUy. 

2. ff, upon an appeal in an iegue of Jaw, (he court ehoiM m^udge 
the pleading complained of to be nalid, it shaU in like manner re- 
quire the i^ioHte 'party tummarHy to antteer tucA pleading, or join 
iggue Hereon, as the caae may require. 

3. Upon an iigue of fact being to joined, the court iJiaU proceed to 
hear the mme tried by a jury in the mme manner as isme* joined iw 
the mtpreme court. 

4. Erery iegue of fact to joined, or brought upon an appeal, thaU 
be tried in the laTne manner a* in aetiont commenced in tlte tupreme 

5. The court thaU hone Che tame poieer oeer itt oan delerminaiiona 
the To^ict of the jury, and *haU reitder judgment thereon in the lanu 
manner, a» lAe tupreme court in actions pending therein, 

^■^lA SfiAer par^ may mote for a new trial in taid eowrt on a ease 
^^Kftjneeptvm or otheneise, and such motion may be made before or 
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f^ler judgmtfit hat been erUertd, amZ the prmioBTa €^ this act in rela- 
tim to the proeff^ingt, on Tetating the terdicl of a jury, exetptioru to 
the deeuiont (f the court, nuMng and telSing cate and eteepHons, 
laaliiut* for neu trvilt amd makiag tip the Judgment toS in the mipreme 
arurl, are herAy mode appiicable to aU appeai* brought v,p for trial, at 
in tbii ehaplfr prorWat 

g 860. (As am'd in 1666.) Same elb g 866, as amended in 1862, 
except In BubdlviRion G, wlilcb was amended bo ih to read as 
fbllowB: 

5. The court shall have the same power over its own detennina- 
tions and tlie verdict of the jorj', and shall render Judgment thereon 
in the same manner, as the BUpreme court in actions pending therein, 
and may aBow eiiher poirtg to ainend hit pUadiTiguipim mieh term* at 
AdS be jwit, m tates vliere a neie trial may be had, a» in ihii chapter 
provided; ajid in any nuA appeal, on whieh a new brinl iitobe had, 
either party maji, at any time before trial, eerre upon the oppoHte party 
an offer, in writing, to oBow judgment to be taken againet him for the 
turn or property, or to the effect in such offer ipeeified, and leith or teOh- 
out eotti, 04 »aid offer ihalt spedfy. If the party receiving eueh offer 
accept the game, andgite notice Oiereof, in viritiag, aithin ten day*, he 
may JUe the return amd offer, viHh am. afida/nit of service of ttoHee tf 
aeeepta-aee Qimeqf, amd the clerk ahaZ thereupon enter judgment acetrd- 
ing to said offer. And ^ the party maJaing such offer shall hatiegitien 
an undertaJdng upOTi the appeaX, the parlies ereeuting such undertahing 
lAoS be Uaile thereon for the payment qf Vie judgment entered by virtue 
tfsaid offer. If the notice of aeeeptanee be not given, the offer w (a te 
deeim&l mUhdraun, and eannot be given in evidence. And, if (A« 
party to whom sueh offer it made fail to obtain a judgment Tntnvfaear- 
able to him than that speeified in »aid offer, then he shaB not recover 
eotts,butmuitpay the other part^icoits from the dale iff the lerviee ef 
the offer 

% 387, (Being | 318 of 1848.) To erery Judgment upon en appeal 
there shall be annexed the affldavits or return on wblch it was 
heard, which shall he filed with the clerk of the court and abaU 
conet!tnt« the Judgment roll. 

(Am'd in 1853, 1885 and 1868.) 
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g 367.] 

Btaall be fiJed with the clerk of the 
judgment roIL 



§ 367. (As am'd m 1865.) To erery judgment upon an appeal 
there shall he annexed the return on which it was heard, the notic« 
of appeal, mth any offer, terdir.t, dennon of the court, Miceptvmi, 
ease, aad all orderi and papem in any loai/ iiivotang the jnerilt 
and neeettaiily affecting the judgment, which ahall be filed with 
the clerk of the court, and Bhall constitute the judgment roll. 



§ SflT. (As am d in 1869.) To every judgment upon appeal there 
ahall be annexed the return upon which it was heard, or a certified 
eopj/ thereof, the notice of appeal, with any offer, verdict, decision 
of the court, exceptions, case, and all orders and papers in any 
way involving the merits and necessarily affecting the judgment, 
which ahall be filed with the clerk of the court, and shall constitute 
the judgment roil. 

(g 319 of 1848, omitted in 1846. If a new trial be ordered, a con- 
cise statement of the reasons for such order eball be flied with the 
clerk. The court below shall thereupon proceetl to try the action, 
upon lie issue originally joined therein, or upon amended plead- 
ings, in its discretion ; and for that purpose, on the application of 
eiUier party, may issue a suramona directed to the other, t« appear 
for auch new trial, at a time and place to be designated therein ; the 
time to be not less than six days from the service of thi 
And the trial may be adjourned &om time to time, not 
ninety days in all, in the same manner and on the same 
second or further adjournment may now be granted by courts of 
justices of the peace, or to procure the issuing and return of a com- 
mission to take testimony; and the trial and all subsequent pro- 
ceedings shall be had therein, and conducted in like manner, in all 
respects, as in an action originally commenced before the same 
justice.) 

(g 320 of 184S, omitted in 1849. If a new trial be ordered on an 
d from a judgment of a justice of the peace, it shall he before 
Justice, or before any otber jnstice in the same county, 
In the dlBcretion of the appellate court.) 
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i 888. (Being § 381 of 1848.) If Uie jndement be afanned, tosta 
■hall be awarded lo Oie respondent If it be reversed, cosia shall 
be awarded lo the appellant, uuless a new trial be ordered, in which 
case the; shall be in the diacretinn of the appellate court If it be 
aflfamed hi part, the tmsta, or such part as the court shall deem 
JttBt, ma; he awarded to either part;. 

(Am'd hi 1849.) 

§ SeS. (Ab Btn'd in 1849.) If the judgment be afitimed, costs 
shall be awarded to the respondent. If it be reversed, coatA aball 
be awarded to the appellant If it tie affirmed in part, the costs, or 
Buch part as to the court shall seem just, ma; be awarded to eith^ 
party. 

g 309. (Being g ^3 of 1848.) If the judgmeDt below, or an; part 
thereof, be collected, and the judgment be afterwards reversed, the 
appellate court shall order the amount collected lo be restored, with 
interest from the time of collection. The order may be obtained 
upon proof of the facts made at or alter the hearing, upon a pre' 

(Am'd in 1857.) 

g 360, (Aa am'd in 1867.) If the Judgment below, or an; part 
thereof, be paid or collected, and the judgment be afterwards re- 
Tersed, Ihe appellate conrt shall order the amount paid or collected 
to be restored, with interest from the time of m/cA payment or col- 
lection. The order may be obtained on proof of the facts made at 
or after the hearing, upon a previous notice of six days, a,7id {f tht 
order thall be made b^ore the judgment u entered, the a/mauTii taag bt 
iiidvded in the judgment 

§ 3TO. (Being g 323 of 1848.) If, upon an appeal, a recorery be 
had by one part;, and costs be awarded to the other, the appellate 
court shall set off the one against the other, and render judgment 
for the balance. 

g 071. (Being g 324 of 1848.) The following fees and costs, and 
no other, shall be allowed on the appeals mentioned in this chapter: 

To tbe appellant, on reversal, if upon affidavit, ten dollaiB; if 
upon a return, flf teen dollars. 
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To the respondent, on afflrmance, U upon affldsvil, S 
if upon B return, twelve dotlftra. 

To a Justice ot the peace, for his return, one dollar 

If the judgment appealed from be reycrecd hi part, and affirmed 
as to the residue, the amount of coela allowed to either parly ahall 
be sucb sum as the appellate court may award, not exceeding ten 
doUars. 

If the appeal be dismissed for want of prosecution, as provided 
by section SIS, no costs shall be allowed to cither party. 

(Am'd in IB49, 1851, 18fi2, 1863, 1804, 1896.) 

g 871. (As am'd in 1840.) The following fees and costs, and oo 
other, t^tcept fiet of ffjicen, shall be allowed on appeal* ; 

To the appellant, on reversal, fifteen dollars. 
^^To the respondent, on afllrmauoe, twelve dollars. 
^tPo a justice of the peace, for his return, one dollar. 

Xf the judgment appealed from be reversed in part, and afBrmed 
^'to the residue, the amount of costs allowed to either party shall 
tngoch sum as the appellate court may award, not exceeding ten 
doUara- 

If the appeal be dismissed for want of prosecution, as provided 
1^ section 304, no costs shall be allowed to either party. 

1 371. (As am'd in IS.'il,) The following fees and costs, and no 
Other, except fees of officers and duburaementu, shall be allowed on 
appeals: ^ 

To the appellant, on reversal, fifteen dollars. ' ^H 

To the respondent on affirmance, twelve dollars. " 

To a justice of the peace forliis return (uio dollars, etc (as InlElti^ 

g 371. (As am'd in 1803. Costs shall be allowed'to the prevailing 
party in judgments rendered on appeal in all cases, with the follow- 
ing exceptions and limitations: In the notice of appeal, the appel- 
lant shall state in what particular or particulars he clauns the 
Judgment should have been more favorable to him. Within fifteen 
days after the service of the notice of appeal, the respondent may 
serve upon the appellant and justice an olFer, in writing, to allow 
the judgment to be corrected in any of the particulars mentioned 
in tlie notice of appeal. The appellant may, thereupon, and within 
five days thereafter, file with the justice a written acceptance of 
rach oS^, who shall thereupon make a minute thereof in his docket, 
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and correct aucb Judgment accordingly, and the aaiae so corrected 
■ball eland as bis JiidgincDt, and be enforced sccordiaglj ; and any 
execution whicb has been issued Ufwn Ibe Judgment appealed from, 
sh&ll be amended b; the juatice to correspond with the amended 
judgment; and no undertaking given to stay execution ahall ba 
enforced for more than tbe amuimt of the corrected JudgmenL If 
such offer be not made, and the judgment in the county court be 
made favorable to tLi appellant than the judgment bi the court 
below ; or if sucb otfRT be madeand not accepted, and the judg- 
ment be more favorable to the appellant than the offer of Qte re- 
ipondent, the app^l sr.t sball recover costs. The respondent sbaU 
be entitled to recover coats where the appellant is not. 

Whenever eosta are awarded to the appellant, he ehall be allowed 
to tax, as part thereof, the costs and fees paid to the justice on 
making the appeal, as disbuTsmente, in addition to the costs in the 
appellate court ; and when the judgment in the suit before the Jns- 
tice was against such appellant, he shall further bo allowed to tax 
the costs incurred bv him, which he would have been entitled 10 
recover in case the Judgment below had been rendered in bis favor. 
If, upon an appeal, a recovery for any debt or damages be had by 
one party, and costs be awarded to the other party, the court shaU. 
set off such coats against such debt or damages, and render judg- 
ment for the balance. The following fees and costs, and no other, 
except fees of officera, disburaemenia and witnesses' tees, shall be 
allowed on appeals, to the party entitled to coats as herein provided 
when the new trial is in the coonty conrt. 

For proceedings before notice of trial, ten dollaiB ; for all subse- 
quent proceedings before trial, seven dollars; for trial of anissueol 
law, ten dollars; for every trial of an issue of fact, iifteen doUan 
for ailment of a motion for a new trial on a case or a bill of ex- 
ceptions, ten dollars ; In all cases, to either party, for every tend 
not exceeding five, at which the appeal is necessarily on the calen- 
dar, and is not tried or is not postponed by the court, seven dollam 
In other appeals the costs shall be as follows ; To the appellant, oB 
reversal, fifteen dollars; to the respondent, on the affirmanco 
twelve dollars. If the Judgment appealed from be reversed in par^ 
and affirmed as to the residue, the amount of cosls allowed to either 
party ahall be such sum as the appellate court may award, not ef 
deeding t«n dollars. If the appeal he dismissed tor want of pros* 
cation, as provided by section 364, no costs shall be allowed M 
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eiUicr party. In every appeal tbe justice of tlie peace before whom 
the jndgmenl appealed from was rendered Bhnll njceive two dol- 
lars for hia return. If the judgment be reversed (or an error of fact 
mlbe proceedings, not aBbcting the merits, costs shall be In the 
iliacretion of the court 

§ 371. (As am'd in 1863.) Same m § 371, as amended in 1863, 
«xcept that the laal two sentences in the first panigrapti were 
Btricken out and the following words were inserted in place thereof : 

" If such offer be not made, and the judgment in the appellate 
court be more favorable to llie appellant than the judgment in tbe 
court below, or if such offer bo made and not accepted, and the 
judgment of the appellate court be more favorable to the appellant 
tlum the offer of tbe respondent, tbe appellant shall recover costa. 
If tbe offbr be made and accepted b; the appellant, the appellant 
■ball recover all his disbursements on appeal, and all his costs in the 
court below. But tbe appellant shall not recover costs except aa 
provided in this chapter. The respondent shall be entitled to 
recover coata where tbe appellant is not." 

§ 871. (As am'd in 1864.) Same as g 3T1, as amended In 1863, 
eicept that the following words were added at the end thereof : 

" If, in tbe notice of appeal, the appellant shall not state in what 
Jiarticnlar or particulars he claims (he judgment should have been 
tnade more favorable to him, he shall not be entitled to costs, unless 
the judgment appealed from be wholly reversed." 

g3Tl. (As am'd in 1866.) Costa shall be allowed to tbe pre- 
Tuling parly in judgoients rendered on appeal in all cases, with 
lite following exceptions and limitations : In the notice of appeal, 
the appellant shall state in what particular or particulars he claims 
(he judgment should have been more favorable to him. ^ he 
tiaim* that the aitumnt of judgment it lei> favorabU to him (Aon 
it Aotild htve been, he ehaU etale ichat eh(»ild ktive been tit amount. 
Within fifteen days after the service of the notice of appeal, the 
respondent may serve upon the appellant and justice an offer, in 
writing, to allow tbe judgment to be correclfid in any of the par- 
ticulars mentioned in the notice of appeal. The appellant may, 
thereupon, and within five days th«mafter, file with the justice, a, 
written acceptance of such offer, who shall thereupon make a miaatB | 
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tliereof in hifl docket, ftnd correct anch judgment accordmglr, ani 
the same so corrected Bhall staoil ns his judgment, and be enforcet 
noeordiagly; and any execation which haa been issued upon thi 
judgment appenled from shall be ftmendcd bjr the Justice to cor 
respond nith the amended Judgment; and no underla^ng ^en t< 
Bta}* execution siiail be enforced for more than the amount of thi 
corrected jndgment, If such offer he not made, and the jndgmea 
in the appellate court be more favorable to the appellant than thi 
judgment in the court below, or if such offer be made and no 
accepted, and the Judgment in the appellate court be more favor 
able to the appellant than the offer of the respondent, die appcUau' 
etaii recover coets i provided, Aowecer, f Aot the appellaJil t/iatt no 
reeaser eoHa %iUe*» the jadgmertt appealed from ghall be rewned of 
taeh appeal, or be made more fatoroMe to him, to the anuntnl of a 
Uatt ten dollar*. If the offer be made, and accepted by the appel 
lant, the appellant shall recover all bis disbursements on appeal 
and all hia costs in the court below. Bat the appellant shall no 
recover costs except as provided in this chapter. The reeponden 
shall be entitled to recover costs where the appellant is not. 

Whenever costs are awarded to the appellant, he shall be allowei 
tA tax as part thereof the cobIb and fees paid to the JuBtice on roaldnf 
t^e appeal, as disburaements, in addition to the costs in tbe appel 
late court ; and when the jndgment in the snit before the juatici 
was against such appellant, he shall further be allowed to tax thi 
costs incurred by him, which he would have been entitled to recovel 
in case Qie judgment below had been rendered in hia favor. II 
upon an appeal, a recovery for any debt or damages be had by oni 
party, and costs bo awarded to tbe other party, the court shall se 
off snch costs against auch debt of damages, and render judgmen 
for the balance. The following fees and costs, and no other, eicep 
fees of ofBcera, disbursements and wilueases' fees, shall be allowet 
on appeal, to the party entitled to costs as herein provided, whei 
the new trial is in the coun^ court 

For proceedingB before notice of trial, ten dollars; for all sub 
sequent proceedings before trial, seven dollars; for trial of ti 
issue of law, ten dollars ; for every trial of an issue of fact, flf teei 
dollars; for argument of a motion for a new trial on a case or t 
bill of exceptions, ten dollars ; in all cases, to either parly, for ever] 
term not exceeding five, at which tbe appeal is necessarily on th< 
calendar and U not tried or is not postponed by the court, «ev«ii 
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doUara. Id other appeals the costs gball bo aafoUowa^ To Uie 
appellant, ou reveisal, fifteen dotlanti to (lie re«pondeut, ou the 
Bfflrmance, twelve dollan. II ilie judgment appealed from be 
nTeraed in part and afflrmed aa to the residue, the amount of eosis 
alloved to either party shall be such sum as the appellate court ma; 
award, not esceediag ten dollars. If the appeal be dismissed fur 
want of prosecutlou, aa provided by section 364, no costs shal] be 
sllowed to either parly. Id every appeal the justice of the peaa^ 
before whom the judgment appealed from was rendered, ehall 
receive two doUais for bis return. If tbe judgment be reversed for 
on error of fact in the proceedings, not affecting the merits, costs 
tball be in the discretion uf the court. If, in the notice of appeal, 
the ^ipellant shall not stat£ In what particular or particulars he 
tlaims the judgment should have been more favorable to him, he 
llullnot be entitled to coats unless the judgment appealed 
Aall be wholly reversed. 
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CHAPTER I. 
Si^mitling a Oantroveriy wit/tout Aetion, 

mm. CoBttmenj, howenbmltted -wlthont utloa. 
Sra. JndgmoDt on, at in other caeea, but withnnt coeti, 
374. Jodgment may be enforced, or appealed from, aa In an action. 

. 1 879. (Being g aUS of 1818.) Parties to a. question in difference, 
I^Ch might be the subject of a civil actjon, may, without action 



. LUD quLijcui Lu V uivii acuuu, may, wjuitfui acuun, 
» containing the facts upon which the controversy 
23* 



I 



216 CODE OF PROCEDURE. [g§ 373-375. 

dcpeDds, and present a siibmisaion of flie same, to any court which 
would tanTejiirisdictiua if an action liad b«en brought. But it must 
appear, by affidavit, that the comlrovewy is real, and the proceeding 
good faith, to detennine the righls o( the parties. The court 
shall thereupon hear and determine Ihe case, at a general term, and 
render judgment theruun, as if an action were depending. 

1. (Being § 326 of 1848.} Judgment shall be entered in the 
Judgment book, as in other cases. The case, the BUbmission, and a, 
copy of the judgment shall constitute the judgment roll. 

(Am'd in 1840.) 

§373, (As am'd in 184D.) Judgment shall beentered in the judg- 
ment book, as in other canes, but wilhoui eotts,for any proceeHnji 
prior to notice of trial. The case, the submisaion. and a copy of the 
Judgment shall coustitule the judgment roll. 

§ 3T1. (Being § 327 of 1848.) The judgment may be enforced ta 
the same manner as if it had been n " ' 
be subject to appeal in like mai 



CHAPTER H 

jh'Meedingi agaijut Joint JMtm-i, Heire, Derti»ee», Legatees ami Ten- 
ani» holding vnd^r a Judgment Debtor. 

Sionos B7B. Futlu not ■nmnuiiied in acOoa on Joint conDut, nuybeenn- 
mcmed afl«r JudKiaent. 
X!B. It JDdgmeut debtor die, his nprssentstlTee mnj (w nunmoned. 

V7B. To Ih Accompanied bj aflidjiTlt of amount doe. 

878. Par^ Bummoned may anewer and dnfeud, 

880. SubBeqnent pleading snd proceediu^ ramc as io an action. 

S81. Ansner and replr to be TerUed as In an acUon. 

I 375. (Being § 328 of 1848.) When a judgment shall be recovered 
against one or more of sereral persons, Jointly indebted upon a 
contracit, by proceedings as provided in section 115, those who were 
not originally summoned to answer the complaint may be sum* 
moned to show cause why they should not be bound by the Judg- 
ment, in the same manner as if 1liey had been originally summoned 

(Am'd in 1849.) 

§ 3TS. (As am'd in 1S49.) When a Judgment Bball be recovered 

against one or more of several pereons, jointly indebted upon b 
ct, by proceeding aa provided in geetion 136, those who were 
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not ori^all; Bommoned lo answer the complaint may be biud- 
moued to show cnuse whj' they should not be bound by Ihi: judg- 
ment, in ilie same manner as if thej liod been original])' summoned. 

g 376. (Being | 330 of 1848.) In case of the death of a Judgment 
debtor after jadgment, the personal representatives, heirs, devisees, 
w legatees of the judgment debtor, or the tenants of real property 
owned by him and affected by the judgment, may be summoned 
U) show cause why the judgment should not lie enforced against 
Uie estate of the judgroenl debtor in their hands respectively. 

(Am'd in 1849.) 

g 376. (As am'd in 1849.) In case of the deatli of a. Judgment 
Editor after judgment, the heirs, devisees, or legatees of the Judg- 
nnit debtor, or the tenants of real property owned by him and 
«ll'ected by the Jndlgmeut, may, cffler the txpiratiini, of three ytari 
ftvm the time of granting Utter* Uttamentary or of admniatration 
Vpmi the wtoti of the teiCator or iiiieetate, be summoned (o show cause 
tvhy the Judgment should not be enforced, against the estate of the 
judgment debtor, in their hands respeclively, and the permmdl repre- 
'Cntaiicef ^ a deeeated judgment debtor riuiy be to mimimined, at any 
^tne ipitAin one year after their appoirUment. 

§ «TT. (Being § 380 of 1848.) The summons provided in the last 
*^^o sections shall be subscribed by the judgment creditor, hia 
'^presentatives or attorney ; shall deacribe tie judgment, and require 
''■lie person summoned to show cause, within twenty days after the 
^«rvice of the summons ; and shall be served in lilic manner as the 
^^riginal summons. 

g 378, (Being § 331 of 1848.) The summons shall be accom- 
Jwnied by an affidavit of the person aubacribing it, Ihat the judg- 
ment has not been satisfied, to his knowledge or information and 
Iwllef, and shall specify the amount due thereon, 

g 379. (Being g 333 of 1848.) Upon such snmmons the party sum- 
moned may answer within the time speciflcd therein, denying the 
judgment or setting up any defenae which may bare arisen snlisc- 
qaently ; and, in addition thereto, if he be proceeded agahist accord- 
ing to section 338, he may make the same defense wMch he might 
have originally made to the action. 

(Am'd in 1649 and 18G6.) 
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g 879. (Ab am*d in 1840.) Upon such summcmB the party siiin 
m^MMd may answer within the time specified therein, denying the 
Judgment, or setting np any defense which may have arisen sabse 
quently ; and in addition thereto, if he he proceeded against accord- 
ing to section 875, he may make the same defense which he mighl 
haye originally made to the action, except ike tMuU of UmUaUane 

% S7#« (As am'd in 1806.) Upon such sommons, a^if iwrty. sum- 
moned may answer within 4he time specified therein, denying the 
Judgment or setting np any defense thereto which may hare arisen 
subsequently to meh Judgment; and in addition thereto, if the part} 
he proceeded against, according to section 875, he may make em^ 
defense which he might have made to the action tftheeumih&ni'kad 
been eertedtm him (U the time when the eameioa* 
and eueh dtfevue had been ffien interpoeed to mm& aetion. ' 

§880. (Behig§888of 184a) Thepar^iiBiiiiigthe4nBiknioi»maiy 
reply to the answer, and the imw tiieieott wtt^ be Ixied, and Judg' 
ment given, in the same 'manner as in an action. 

(Am'd hi 1848.) 

§ 3§0. (As am'd in 1848.) The party isMng tlie sommona may 
demwr or reply to the answer, amd iheplMrtyeummenedma/gdeimi^tc 
iherepliy; and the ismes may be tried and judgment maybef^ea^ 
in the same manner as in an action, amd enfofrted by exeeuUoni or Ihi 
appUeatim of the property eharffed to the paymeni of tiW judgmeiU 
may be eompdUd by attachment, ^neceeeary, 

§ 881. (Behig § 834 of 1848.) The answer and reply shall be veri- 
fied in like manner, and be subject to the same rules, as the answei 
and reply in an action. 

(Am'd m 1849.) 

g 381. (As am*d in 1849.) The answer and reply shall be verified 
in the like easee amd manner, and be subject to the same rules, as the 
answer and reply in an action. 
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CHAPTER m. 

Om^cttipn of Judgnietit wiUumf AcUm. 

Haul II II US). JadKineat msT Ik conreeeed tor debt die or eamtneent lUbntlf. 
■83. Sulcment In millnK. uid taaa Itacraof. 
je*. nilag arar., Bad enlcring JudgniEiit. 

g 383. (Being g 33S of 1S48.} A jiidgmtat by confesaiou ma; bo 
eaUred without action, ciLbtT for money due or to bucome due, 
ot lo secure any person agaioBt contingent liability on bcboU of the 
defendant, or both, in the manner preacribed by Uus chapter. 



g 383. iBelng g 33S of ISM.) A statement in writing must be 
made, signed by the defendant, and verified by hia oath, to the fol- 
lowing eOect : 

1. It miiBt state the amount fcr which judgment may be entered, 
■nd aatliorizc the entry of judgment therefor. 

3. If it be for money due or to beoome due, it must state con- 
cisely the facts out of which it arose, and must show that the sum 
confessed therefor is justly due, or to become due. 

3. If it be for the purpose of securing the plaintiff against a con- 
tingent liability, it inu«t state coacisoly the facts constituting the 
liability, and must show tliat the sum confessed therefor does not 
exceed Uio same. 



I 384 (Being § 337 of 1848.) The statement may be filed with a 
county clerk, iriio shall Indorse upon it and enter in the Judgment 
book a judgment of the supreme conrt, for the amount confessed, 
with five dollars costs. The statement and afBdavit, with the judg- 
nent indorsed. Ehall thereupon become the judgment roll. 

(Am'd in 1849 and 1851.) 

ftS84. (Asam'd in 1849.) The statement mAy be filed with a county 
^eA, or viWilieeU:rk<tf the mperiorcourtqf Ibeeiij/of Xaa yimt, who 
shall indorse upon it, and entcrin the judgment book, a judgment of 
the supreme or ATirf tu/Krt(ir court, for the amountconfeased, with five 
dollars coaln. Tlie statement and affidavit, with the judgment in- 
dorsed, shall thereupon become the judgment roll. 

§384. (As am'd in 1B51.) The statement may be filed with a tXHintj 
derk 01 with a c\etk of Uie saperior court of ttie city of New York, 
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who shall indorBeupanit and eoterin the judgment book a judgment 
of the Hupreme or mid euperior court, for the amount confussed with 
Sve dollars costs, together with duburienunbi. The statement and aS' 
davit, with the Judgment indorsed, shall thenMfortb become thejudg- 
ment roll. Rtecutiom may be iaraed atid enforced &ereon, in the same 
manner at upon judgimntt in other easea in tach eourti. When tha 
dMfar tehieh the judgment u reeovered ienotfUl due, or ii payahle in 
inttaSmenti, ami the inetaUmente are net all due, the execution may 
ieeue upon eaehjudgment for the aoBeetion cf »uch inetaHmenh ae have 
beeome due, and nhaU be in the ti*uai form, but thail have indorted 
Vteresn, bg the Mlomey or pereon issuing the same, a direction to the 
iheriff to etjlteei the ammint dut on such judgment, leUh interest and 
eotli, which amount shuU be stated teith interest thereon and the costs 
tf said judgment. Ubiuiilhsiimding the issue and ceUeclion of siieh 
exeeutitm, tt* judgment iha& remain as seaiirity for ths insiaSmentt 
thereafter to beccTne due ; and ishervnierani/ further installments become 
due, execution mag in like manner be issued for the eoUeetion ande^- 
foreemenl of the same. J^^H 

CHAPTER IV. ^^1 

OJ^rs ef (S« Defendant to Compromise the uihoU or a part of Ihe Action. 
SapnoM 8%. Defendsnt msr (wrve offer to compromlte. and Cbe pracoedlngi 
886. Defeadant may offer Is llqaidalfl dsmag«a coadlUanallr. 

g 885. (Being | 338 of 1848.) In an action arising on contract, the 
defendant ma; at any time before trial or judgment, serre npon 
theplaintiffanofferin writing to allow judgment to be taken agajnat 
him for the sum, or to the effisct therein specified. If the plaint- 
iff accept the offer, and give notice thereof within ten dajs, he may 
file the summons, complaint and offer, with an affidavit of notice of 
acceptance, and the clerk shall thereupon enter Judgment accord- 
ingly. If the notice of acceptance be not given, the offer shall be 
deemed withdrawn, and shall not be given in evidence ; and if the 
plaintiff fail to obtain a more favorable judgment he shall pay the 
defendant's costs from the time of the offer. 

(Am'd in 1851 and lg6«.) 

g 885. (As am'd lit 1851.) The defendant may at any time before 
fbe ^al ormnfiitf, serve upon the plaintiff an offer in writing to elDow 
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judgment, to be taken against him for the snm or property, or to the 
effect therein Bpecificd, icith eontt. If the plaintilF accept the offei 
uid give notice Uiereof in 'triting, within ten Aiiji, ho ms; fllo ths 
nunmors, complaint and offer, wltti an BflldBvitornollce of accept- 
ance, and the clerk tauM thereupon ent«r judgment accord inglj. If 
the notice of acceptance be not given, the offer u to f« deemed with- 
ilrawn, and ainnet be given in evidence ; and if the ptaintitf fail to 
obtain a more fiivorable judf^ent he eannol fwnnrr omrla, but miitt 
pa; the defendant's costs from the time of the offer. 

g 3Si^ (As am'd Id 1666.) The defendant may at any Ume before 
the trial or verdict, serve ai>on the plaintiff an offer, in writing, to 
allow judgmeaC lo be taken against him for the sum or property 
or to the effect, therein specified, with costs. If the plaintiff accept 
the offer, and give notice thereof in writing within ten days, ho ratty 
ffle the summons, complamt and offfer with an affidavit of notice of 
acceptance, and the clerk must thereupon enter judgment accord- 
ingly. U the notice of acceptance be not given, the offer la to be 
deemed withdrawn, and cannot be given in evidence ; and If the 
plaintiff fail to obtain a more favorable judgment he cannot recover 
costs, but must pay the defendant's costs from the time of the offer ; 
and in cam the defendaat lAaS get -up a eounteretaim in Am anaieer to 
an araouni greater than the plaintifH daim, or tuffaent to rerluee tAs 
jiaintiff'e recmery bdow ff^ dollart, then the plaintiff may nerve upon 
the defeadanl an offer in aritiaj to ailoiB judgment to be tatren againtt 
hm for the amount ipee^fied, or to allout laid eoun^ereltim to the 
a/mount tper^fied, vitA «w&. ^ Oie d^endant aeeept the offer, and gim 
BOftee theresf in teriting tn'tAi'n ten (Joy*, he taay enter judgment at 
lAott for the amtnini ipeeified, if the offer entide him to judgment, or 
(Ae amount tpeeified in taid offer ikiUi be alloaed Aim in the trial of 
(ta aeHon. Jf the notice of /teeeplanee be not given, the offer ig to be 
deemed vrithdraain, and eaniiat be jiwn in evidenee ; and if th" defend- 
ant fail to recover a more favoraNe judgment or to eatabHeK hit mun- 
Itrelaimfor a greater amount than it epeeijUd in taid offer, he eannot 
Tteotier eoett, but muet pay the plaintiff't eotttfrom the time of the 



g 3§6. (Being g 339 of 184B.) In an action arising oi 
the defendant may, with bis answer, serve upon the plaintiff an 
offer in writhig, that If he fail in his defense, the damages be assessed 
at a specified sum; and if the plaintiff signify his acceptance 
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thereof in wriUng, witii or before Uie notice of trial, asd on the 
trial hBTe a verdict, the damages shall be aaaeeaed accordingly. 

g 8ST, (Being g 340 of 1848,) H the plainriff do not accept the 
offer, he shall prove hb damages, as if it liad not been made, and 
shall not be permitted to give it in evidence. And if the damages 
assessed in his favor shall not exceed the sum mentioned in the offer, 
the defendant shall recover hia espenses, incurred in conaequeiice 
of snj necessary preparation or defense in respect to the quesUon 
of damages. Such expenses shaU be ascertained at the triaL 



CHAPTBB V. 

li/m or IntpKtion of Writingt^ 



I 



Bmnon 388. A party nuy bo required t<i admit a paper In he gmnine, or pa; 
exi^nae or proYinKil ; InHpi^tioD and copy of booki, papen and 

§388. (Being §§841 and 343 011848.) Either party may exhibit to 
the olher, or to hia alfomey, at any time before the trial, any paper 
material to the action, and request an admission in writing of its 
genuineness. If the adverse party, or hia attorney, fail to give liie 
admission, within four days after the request, and if the party exhib- 
iting the paper be afterwards put to expense in order to prove ils 
genuineness, and the same be f nally proved or admitted on the 
trial, such expense, to tie ascertained at the trial, shall be pi^d by 
the party refusing the admission, unless it appear to the aatiafaction 
of the court that there were good reasons for the refusal The 
court before which an action is pending, or a judge or Juatjce there- 
of, may, in their discretion, and upon due notice, order either par^ 
to give to the other, within a specified time, an inspection and copy, 
or permission to take a copy, of paper m his possession, or under 
his control, containing evidence relating to the merits of the action, 
or the defense therein. If compliance with the order be refused, 
the court, on motion, may exclude the paper from being given in 
evidence, or punish the party refusing, or both. 

(Am'd in 1849.) 

§ 3§§. (As am'd in 1840.) Either par^ may exhibit to the other, 
pr to bis attorney, at any time before the trial, any paper, material 
to Ibe action, and request an admiaaltHi in writing orits genuine- 
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Twsa. If the adveixe pony, or bU a.itamey, foil u> give the Milmls- 
faoa, wilbin four dayB after tlie requ(.-at, ftnd if the party exbibiling 
Ihe paper be atterwarda put to expense in order In pniw its gcou- 
inenees, tmd tUe mxae be finally proved or admitted on tJie trial, 
such expense, to be ascertained at the trial, shall be paid by the 
par^ [«f using the admission, unless it appear to the salisfaction of 
the court that there were good reasons for the refusal. The court 
before which an action is pendlng,ora Judge or Justice thereof , may, 
in their discretion, and upon due notice, order either party to give 
to the other, within a specified time, an inaiieclion and copy, or per- 
mission to take a copy, of any bookt, papen and doeumerUt in his pos- 
Beasion, or under hie control, containing evidence relating to the 
merits of the action, or the defense therein. If compliance with 
Ihe order be refused, the court, on motion, may exclude the paper 
fran being given in evidence, or punish the party refusing, or both. 



CHAPTER VL 
SxaminatioR of Portia. 

honoR W9. Acttoni for dliKovny llioKiilicd, 

9)0. A p«rtj niBV eiuolne his sdverMTj u i wtt 
>M! Such QiBBifnBtlmi «1« ■llrmed bef cwo 
Tea. Pirly. how enmpelled lo attend. 
SaS. TMtlmunj of lartT mar be rebnttei 
3M. KTut or I«fnul to teidty. 

SBO. Tefltlmony by a partT, not rtPpouHlve to Ihe tnqairiea, mar be re- 
bnt(*d by the oath of lb* party ralUnp him. 

896. PereonitornliamBctioTi le btDttght or di^fc^nded nuy be extmined. 

897. EnuuinaClDD of co-plslntl(r or co.der^nduit. 

§ 8S9. (Betog § 343 of 1848.) No action lo obtain discovery un- 
der oath, in aid of the prosecution or defense of another action, 
Bhall be allowed, uor shall any examination of a party be had, on 
laehalf of the advene party, except In ttie manner prescribed by 
this chapter. 

g 8»0. (Being g 844 of 1848.) A pariy to an action may be ex- 
amined as a witness, at the instance of the adverse party, or of any 
one of several adverse parties, and for that purpose may be com- 
pelled, in the same manner, and subject to the same rules of ex- 
amination, as any other witness, to testify, either at the trial, or 
conditionally, or upon a 
24 
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% 891. (Being g 845 of 1848.) The examination, instead of being 
had aa provided in the last section, may be had at any time before 
the trial, at the option of the party claiming it, before a judge of 
the court, or a county judge, on a previous notice to the party to 
be examined, and any other adverse party, of at least five days, 
unless, for good cause shown, the judge order otherwise. But the 
party to be examined shall not be compelled to attend in any other 
county than that of his residence, or where he may be served with 
a summons for his attendance. 

(AmM m 1849.) 

g 391. (As am'd in 1849.) The exammation, mstead of b^ng 
had at the trials as provided in the last section, may be had at any 
time before the trial, at the option of the party claiming it, before a 
judge of the court, or a county judge, on a previous notice to the 
party to be examined, and any other adverse party, of at least five 
days, unless, for good cause shown, the judge order otherwise. 
But the party to be examined shall not be compelled to attend in 
any other county than that of his residence, or where he may be 
served with a summons for his attendance. 

§ 892. (Being § 346 of 1848.) The party to be examined, as in the 
last section provided, may be compelled to attend in- the same 
manner as a witness who is to be examined conditionally ; and the 
examination shall be taken and filed in like manner, and may be 
read by either party on the triaL 

(AmM in 1849.) 

§ 392. (As am'd in 1849.) The party to be examined, as in the 
last section provided, may be compelled to attend in the same 
manner as a witness who is to be examined conditionally ; and the 
examination shall be taken and filed by ths judge in like manner^ 
and may be read by either party on the trial. 

§ 393. (Being § 348 of 1848.) The examination of the party may 
be rebutted by adverse testimony. 
(AmM m 1849.) 

§ 393. (As amM in 1849.) The exammation of the party ^u$ 
taken may be rebutted by adverse testimony. 
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g 894. (Being g 347 of 1848.) If a pnrtf refuse to attend nnd tes- 
tify, as ia the last three Bectione provided, besides ticing punished 
him-ielf as for a contempt, LJA complaint, anawi^r, or reply may bf 
rejected. a 

(Am'd in 184».) ■ 

g 394, (As am'd in 1849.) If a. par^ refuse to attend and testify, 
ai in the last /imr sections provided, Ae fiuij/ be punished as for a 
Contempt, and his complaint, answer, or reply may be itricten out, 

§ 8S5. (Being g 349 of 1848.) A party examined by an advene 
X>*r^, as in this chapter provided, may bo examined on his own 
liebalf in respect to any matter pertinent to the issue. But, if he 
testify to any new matter, not responsive to iJie inquiries put lo 
fcim by the adverse parly, auch adverse party may offer liimaelf as 
B witness on his own behalf in rcBpcct to the new matter, and shall 

^'fce BO received. 
- (Am'd in 1849 and 1863.) 
§ 395. (As am'd in I84B.) A party examined by an adverse party, 
S8 In this chapter provided, may be examined on his own behalf in 
respect to any matter perUnent lo the issue. But, if ho testify to 
any new matter, not responsive to the inquiries put to him by the 
adreree party, nr nteaaary to eepiitn mr qualify hi* aittuiers thereta, 
or dindtarge when hit angaert tcoiild charge himse^, such adverse 
party may offer himself as a witness on his own behalf in respect 
lo such new matter, and shall be so received. 

g 395, (As am'd in 1S88,) A parly examined by an adverse 
party, as in this chapter provided, may be examined on his own 
behalf, folgett to (A* mme rtde» of eramiruttion at other vitneann. 
But, if he testify lo any new matWr, not responsive to the inqtiiries 
put to him by the adverse party, or neccsaaty to explain or qualify 
his answers thereto, or discharge when his answers would charge 
hinwelf, such adverse party may offer himself as a witness on his 
^_0«n behalf in respect to such new matUr, tubjeet to Vte nurne rules 
^B^ AEamt/uiMm a» olher leHiwtte*, and shall be ao received. 

■ «SM. 

^Khmefit tht 



I 1^ SStf. (Being g 350 of 1848.) A person for whose immediate 
' mefit the action is prosecuted or defended, though not a parly to 
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the action, may be examined as a witnesa, in the same muuier, at 
Bulyect to the same mlts of examination, bb if he were named as 
pftrty. 

g 397. (Added in 1849.) A party maj be examined on behalf 
his co-pls.intiff or a co-defendant, but the examination thus taki 
ehall not be used on beball of the party examined. And vlic 
ever, In the case mentioned in soclioDS 390 and 391, one of scvei 
plalntiRH or defendants, wbo are joint coatnii^torB, or are unib 
in interest, is examined by the adverse party, tlie other of sui 
plaintilTa or dcfundanta may offer themselves as witneBses to t 
aame cause of action or defease, and shall be so received. 

(Am'd in 1851 and 1833.) 

g 397. (As am'rt in 1851.) A party may be examined on behalf 
his co-pluintiST or a co-defendant, as to any matter in wliich he 
not jointly interested or liabic with such co-plaintiff or co-defen 
ant, and as to nbich it separate and not joint Verdict or jndgme 
■hall be rendered. And he may be compelled to attend in the sail 
maimer as at Ihe instance of an adverse party, bat the examinatii 
thns taken shall not be used in behalf of the x>arty examined, unlc 
be is examined at the instance of the adverse par^, 

g 397. (As am'd in 18S3.) A party may be examined on behi 
of his co-plaintiff or of a co-defendant, as to any matter in whi 
be is not jointly interested or liable with such co-plaintiff or i 
defendant, and as to which a separate and not joint verdict 
judgment can be rendered. And he may lie compelled to attend 
the same manner as at the instance of an adverse party, but t 
examination thus taken shall not be used in the hehalf of the pal 
examined ATid aheneter, in the ca*e mentiened in »etitiima 390 tt: 
891, one i^f teteral plaintijfe or de/tiTidarUK, ahn are joint emUratio 
or are untied in interett. w examined bg th£ adverm party, the other 
tue/i fAmnUffs or defendarUf may offer himeeif lu a wt(n«M to the km 
laats of ftetion or defente, and thoR be to received. 
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CHAPTER Vn. 

Examination of Witnetta. 

_-,. _.- ..D«H to be excluded br rtafonof LnUi 
899. To vboili luC lectlini Inapplicable. 
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§ 398. (Being § 351 of 1848.) No pereon offered m a vritnoas ihaU 
be eiclnded by reason of his interest in the event of the action, 
(Am'd m 1860.) 

g 39S. (As am'd in 1869.) No person offered as a wllncas in any 
acUmt or prmxedtrig in any court or b^ore any o^ieer atHng judidaM}/, 
■ball be eicloded by reason of his inlcrest in the event of the action 
OP prooBediag, er beeaum heiia party thet'Oa, except at a pnwtiled in 
tte next foUmeing mcUon if Otk act. Nothing eontainad in the eighth 
tBoHoa of this aet thaU A« Md or eonttruid to afffct or timit the opera- 
Han ef OoM or the Tiext foUoieing leeiion. 

g 399. (Behig § 353 of 1848.) The last section shall not apply to a. 
^Kij to the action, nor to any person for whose immediaU benefit 
it is prosecuted or defended, nor to any assignor of a thing in ac- 
tion ftsBigned for the purpose of making him a witness. 

(Am'd in 1851, 1857, 1858, 1859, 1880, 1883, 1883, 18fl5, 1866, 1867, 
1889.) 

g 390. (Aa am'd hi 1851.) The last secUon shall not apply to a 
party to the action, nor \a any person fbr whose immediate benefit it 
ia prosecated or defended. When an, amignor of a thing in aelum 
or eoairaut is examined a» a witness, on hehtdf of any person deriving 
ISe Ihrovgh or from Aim, Oiie oAterwe party mag offer hinadf as a toit- 
umi to the mme matter in his oum b^taif, and ahaU ie so received. Bnl 
lueh assignor ihaM not be admitted to be examined in behalf of any per- 
tan deriviTig title through or from him against an astigiue or an eJiee- 
vior or ad^nistralor, unless the otJter party to muih eontraet or thing 
in aeHon, whom the ^fendant or plaintiff represents, is living, and his 
tesUmons tan be procured for tuch examinatinn, nor UTtlet* at least ten 
dagi notice of sueh intended eMtminaHtm of the assignor, speoifyiug the 
fotnit upon which he i* intended to be examined, ihaB be given in writing 
, t> the adverse party. 

24* 
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% 360. (Afl am'd in 1857.) A party (o an action or proceeding may 
be examined as a aitneM I'n hie oicn behalf, Om tame a* any other v:it- 
Mte, bat mKhexatainatioa ehiiU not he had, nor shail any other perion, 
far tehoM immediate benefit the laiiu i» proteeuted or defended, be to 
taunined, fnUest t/te adaerte parly or perton in t'ntoiesi u Utnoff, nor 
vhen the oppotite party thi^ be the tasignee, admiiuetrater, eteeulor or 
bgai repreeentaiite of a rUeeoMd perton, iwr itni^a ten dayi notice <^ 
laeh inteiuUd examiaaliaa of the party or permn intereited, tpecifying 
&e poiatt upon mhich tuiA party or perton it intended to he examined, 
ritatl be given in teriling to the adoeree party, tJxiept thai, in tpeeial pro- 
eeedingi of a tummary nature, eiieh reatonoMe notice of tucA intended 
examinatioa i/iaU be ginen at thaU be prescribed by the eoart or judge. 
Aiid, ichen notice of tiuA intended examination ahaS, be gvoen in an 
action or proceeding in ahich the oppotite party thaU retide out ^ the 
jwUdie&tn of Vie court, trich party may be examined by comTnitiion, 
ittued and eieeiUed at note provided by lav) ; and, whenener a party or 
perton in interett hat been examined under the projiitioni of thit teeHon, 
(A« other parly or perton in interett may offer himself a< a teitTieta in 
hit own, behalf, and ihdU, be to received. Wlien an assignor of a 
thing in action or contract is esamined » a witness on behalf of 
Buy person deriving title through or from him, the adverse ptrtj 
may offer himself as a, witness to tlie same matter in his own 
behalf, and shall be so received, ^ind to any matter thai leiS ditcharge 
him from any liability thai the testimony of the OMignor tend* to 
render him UaMefor. But such assignor aball not be admitted, etc 
(aa In 1851). 

§ 399. <Ab am'd In 1858.) Bame as § 399, as amended in 1857, ci- 
cept that after the words " ten da.ys' notice," whenever they occurred 
therein, the following words were inwrted : "if the action be in a 
court of record, and in all other catet,four day^ voUee." 

I 390. (As am'd in 1859.) A party to an action or proceeding 
niny be einmined as a witness in his own liolialf, the same as any 
other witness ; hut such esamination shall not be Lad, nor ahaD any 
other person, for whose immediate benefit the same is prosecuted 
or defended, be so examined unless the adverse party or person in 
interest is living, nor when the opposite party shall be the assignee, 
sdrainistrator, executor or legal representative of a deceased per- 
son. And when, in any action or proceeding, the opposite party 
shall reside out of the jurisdiction of the court, such party may 
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be examined by commisaion issued and exmuled aa uow pro- 
vided by law ; and, whenever a part; or person in interest has been 
examiDed under the provisions of this section, the otlier luirty or 
pereoD in interest may offer lumself oa a witness in his own behalf 
and shall be so received. When aa assignor of a thing in action or 
contract is eiatnined as a witness on behalf of any person deriving 
title through or from him, the adverse party may offer himself ns a 
witness to the same matter in his own behalf, and shall be so 
received, and lo any matter that will discharge him from any lia- 
bility that the testimony of the assizor tends to render him liable 
for ; but such assignor shall not be admitted to be examined in 
behalf of any person deriving title through or from him against an 
assignee or an executor or administrator, unless the other party to 
such contract or thing in action whom the defendant or plaintiff 
represents ; is living, and his testimony can l>e procured for such 
examination, nor unless at least ten days' notice of such intended 
examination of the assignor shall be given in writing to the ad- 
Tflree part^. 

§ 39fl. (Aa am'd in 1800.) A party lo an action, or special proceed- 
ing, inctuding proeetdiTigi iwrrogaU^ amrU, and proceedings for the 
tammary recovery of Uie possession of land, may be examined as a 
^rjtneas on Ms own behalf, or in. behalf of any other party, in the lamB 
manner, and mtlgeet to the same ridei of ^eaminaiioii, as any other 
witnesses ; excepl that a party shall not be examinsd agaimt parties aho 
are rBpnteTttatiiBes of a defeased permn, in respeet lo any tranmetions 
had pertonaSg between the deceased person and theviitneu; and svee^t, 
i^ta, thai neilh^ hnabaTtd Twr vsife shaR be rehired to ditdote any com- 
itmnicaiion Titade by one to the olh^r. 

g 809. (As am'd in 1862.) A. party to an action, or specisH protieed- 
ing, including proceedings in surrogates' courts and proceedings for 
the summary recovery of the possession of land, may be examined 
aa a witness on his own behalf, or in behalf of any other party, in 
the same manner, and subject to the same rules of examination, as 
any other witnesses ; provided, hoineoer, thai the assignor of a thing in 
aetioai^uMTUitbeezaiminedinbehalf of said party, nor shall a party to an 
aetion be examined in hit omn behalf, in reject to any transaction or eom- 
tHMtieation hadpm-mnallgbgaaidassignaroreaidparly.reapeetivelg.icilh 
d permn against parties tcho are the eae«utor», adnanittraton; 
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Jitiitni laiD, next of kin or a»»gnee» of »ueh deceiaed pBr»on, Kikert t!uy 
hoM acquired tiUe to (}>£ cauie of action immtdialAii from taid ieiMJMd 
peraon, or lut'ce bun tued m luch AOculom, admbutCratora, han at lau, 
nael of kin or amigrteei. Bat uilurt iveA exeeutora, admaattratori, 
Mra at laie, next qf kin or aaagitea lAoS b& examined on their oien 
hehalf in regard to any eonoerKition w trantactim had between the 
defeated perton and laid aetignor, or »aid party, retpeetiTe^, then Ui* 
tttid amignor, nr the laid party, may tie examined in reyard to tudi 
amrenalion or traneaction, bul not in regard to any nere matter. 

g 399. (As am'd in 1863.) Some sa § 399, as amended in 1663, 
except that the following words were added thereto: 

" But if Uic leBtimony of a party to the action or proceetUng has 
been taken, and he Bhall afterwards die, and alter his death the tes- 
timony MO taken uliall be uspd upon any trial or hearing in behalf of 
his executors, administrators, heirs at law, next of kin or assignee 
tlie other party, or the assignor of a thing in action, shall be a com- 
petent witnees, as to any and all matters to which the teBlimonj so 
taken relates, notwithstanding any thing in this section contained 
to the contrary thereof." 

g 800. (As am'd in lS6!!i.) A party to an action or special proceed- 
ing, in anj/ and aS eourli, and btfore way and aU trAunob, and btjfirre 
any and aU offieeirt, acting jwUddUy, may be ezamlued tu a witness 
on bis own behalf, or in behalf of any other partf, in Oie same 
manner, and subject to the same rules of esamination, as any other 
witnesses; provided, however, that the assignor of a thing in action 
ahall not be examined in behalf of said party, nor shajl a party 
to on action be examined in bis own behalf in respect to any 
tranBaction or communication had personally by said aaaignor 
or said party, reflpectively, with a deceased pierson, against parties 
who are the executors, administratora, demeeei, heirs at law, next of 
kin or nsalgneea of such deceased person, where they have acquired 
title to the cause of action immediately from said deceased person, 
or have been sued as such by the executors, administrators, denttees, 
heirs at law, next of kin or assignees. But where such executors, 
ors,ifenK«j, heirs at law, next of kin, or assignees, shall be 
examined on their own behalf, in regard to any conversation or tranft- 
had between the deceased person and said assignor, or sud 
party re^)ectivuly, then the a^d assignor, or the said party nuyr ba 
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eiamined in regnrd xo aneh convewation or Imn-isption, biit not in 
regard to any new matter. But if the l«Btimony of a party to the 
sctJon or proceeding has t>een taken, and he shall afterwards die, 
&nd after his death the testimony bo taken shall be used upon any 
trial or hearing in behalf of hiB executora, adminintralors, devJMw, 
licirs at law, next of kin orassignees, the other party, or the assignor 
of a thing in action shall be a competent witness as to any and all 
'matters to which the testimony so taken relates, notwittutanding 
any thing in this secdon contained to the contrary thereof. 

ATid notMng amlained in aectioa 3 of Oii* arX ihali be held or corir 
ttrued to affed or restrain the operation of Chi* lection. 

g 399. (As amended in 18G6.) A party to an action or special pro- 
ceeding in any and all courts, and before any and all tribunals, and 
before any and all iiiflcera and pertont acting Judicially, niay be 
examined as a witness nn liis own tx:half, or in behalf of any other 
party, in the same manner, and subject to the same rules of exam- 
ination, as any other witness ; provided, however, that the assignor 
of a thing in action, or any ptrton a/u) haa a legal or equHable 
irUereM which may bi afftettd by the event of t!ie actian, shall not be 
examined on bebalf of the aingnes or party, Ikiimgh wlwm »iuh 
intereit would bt affected, nor shall a party to an action be examined 
nn his own behalf, or i» behaff of any other party, in respect to any 
transaction or coniniunlcatioD bitd personally by said assignor, per- 
«o» or said party, respectively, with, a deceased person, against pnT- 
ti«a who are Uie eiecutors, admioislraWrs, devisees, heirs at law, 
neit of kin or mroivor of a per-aon or party jointly intereited, 
or assignees of such deceased person, where they have acquired 
title to the cause of action, or the tubjeet matter inftolved in Oie action, 
from tbe deceased person, or 'party jointly interested, or are sued 
at or by reason or in amaequence of their being such executors, admiik- 
iatiators, devisees, heirs at law, next of kin, turvining partnen or 
astignees ; nor in respect to any transaelion or aormnunicaUm had per- 
KmaSy with n person, who, at llie time of trial, is an insane person or 
a lunatie, where the aetion or proceeding is prosecuted or il^ended on 
lhebeha{f qf raeh insane person or lunatic, nor in any such oiolipn or 
proceeding, as againtl gudi parHet, shall any party or person b» 
admiaed to testify in regard to taeh matter, in behalf of any parfy, 
tahose interest in the action or proceeding, either by itoluntary act or by 
UgiA proceedings, or by operation of law direeSy or indtreeUy, groiat 
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out of or is f/mndal upon a, tranmeAbn httieeen tfu deeeaied am 
paitj/ or perioTi eaBed at a teitna», or grmrrt out of or afownded ■ 
any prior or praeiU rights or iniereiU of the partg or permn eaU 
a v/ilneia in or to the estate or property thai i» the milstet of or ini 
in the eoniroteny, or ahen the interest of the party for whom 
eaUed ruhstaiUialiy rapresente an interest ttirU the penoa or party t 
as a writnest hoe. or ha* had, gromag out of the tnmsaeSiim n 
deeeased, about tsAtaA A* is called to testify. 

But, where such executors, aitministrators, devisees, heira at 
next of klu, turvimr) or assignee^t slmlt bo examined on their 
behalf in regard to any conTersalion or transaction had betweei 
deceased person and said assignor, or said party or persons, rea: 
ively, then the said asignor, party or person, may be examine 
regard to such conTersation or transaction, bnt not in regard to 
new matter ; but, if the testimony of a party to an action or 
ceeding shall have been, or shail be, taken, and he shall aftem 
die, anil, after his dealh, the lesUraony so taken shall be used i 
any trial, bearing or proeeeding in belialf of hia executors, adir 
trators, derrisees, heirs at taw, next of kin, survivors or assignees 
Other party, the assignor or person, in interest as /foresaid, or tht 
through and from whom the said rights or interest have been del 
shall be a competent witness as to any and all matlere to whici 
testimony of the deceased, so taken, relates. And nothing conti 
in section eight of this act shall be held or construed to aSbi 
restrain the operation of this section. And nothing herein eontt 
ihall be held or eonstrued to ^ve the right to a party in a mii 
action to testify upon the trial thereof. 

§ 399, (As am'd in 1867.) A party to an action or special proi 
log in any and all courla, and before any and a!l ofBcers and 
sons acting judicially, may be examined as a witness on his 
behalf, or in behalf of any other party, eendifionaRy, on eommi 
and upon the trial or hearing in the ease, in the same mannei 
sultject to the same rules of examination as any other witness ; 
vided, however, that n/> party to the aetion or proceeding or any 
son who has a legal or equitable interest which may be aflfecte 
the event of the action or proceeding, iior any person tetio, previt 
such aaaninalion, has had such an interest, hovtever the tame mas 
been iraniferred to or eome to the party to the action or proeeedin; 
any assignor of any thing in eontrosersy in the aetion,ihiiB be kmjj 
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{n regard to any traviaelian or a/miminiration bttioeen tuefi Wf n««> and 
aperwn, at the timeof iinchexamination,decta»ed,intaneorlunatie,a» 
a mitnett agaimt a pari]/ Men protetniliag or 0/^endiag the action, a* 
ei»eutor,admini*tTator,heirat laic, Ti^tt of kin, aitiffaf«,l^atee,devuet 
w turvtBor of tuck AeeeoMd penon, or at laaignee or eotmnitta 
ef meh imoTie penon or lujuiiie, ich^n taeh eiaminatioit, or any 
judgment or detarmiTUttion in $ueh aeHon or proceeding, can in any 
manner affect the interest qf pieh aitneee or the iiitereH premoutli/ 
otened or repreeented by him. But when such executor, EidmiDistra- 
tor, heir at law, next of kin, asaignee, legatee, devisee, suiriTor or 
eommitlee, shall be examined on his own behalf in regard to me& 
tmnsacUon or communication, or Che teetimony of »aeh ^teeated or 
iMone penoa or luiuitie in regard to ruth traruactiortor eommunieation 
{homever the lame may him been perpetuated or made eompelenC), ahaB 
be ginen in eeidenee on the trial or hearing oa behalf of tueh txeeutor, 
adminiitraioT. Mr at lam, Tiext of kin, aetignee, legatee, devitee, »«r- 
litvr or committee, then all other pertons not olhenci*e rendered xneoin- 
fitmtt thaU be made Bompeteid tcUneeeee in relation to <?icA tran»aeiion 
9t tomimunieaiM>n on eaid trial or hearing. Nothing contained in 
itetion S of Ihie aei ihali be held or coTintrved to affect or reetiain the 
of thi» eletion. 



■fcran 



>. (As am'd in 1869.) No party to any actio 
any person interested in the event tberEof, nor any person from, 
ItmMigh or under whom any such party or interested person derives 
any interest or title hy assignment or otherwise, shall be examined 
aa a witness in regard to any personal transaction or communica- 
tion between such witness and a person, at the lime of such esam- 
ination, deceased, insane or lunatic, against the executor, administra- 
lor, heir at law, next of kin, assignee, legatee, devisee or survivor 
of such deceased person, or the assignee or committee of such 
Insane person or lunatic But this prohibition shall not extend to 
any transaction or communication as to which any such executor, 
adminiatrator, heir at law, nest of kin. assignee, legatee, devisee, 
'or or committee, shall be examined on his own behalf, or aa 
ich the testimony of such deceased person or lunatic shall be 
in evidence. 

_ S3 of 1848 — omitted in 1849. No person residing more tban 
D hundred miles from the place of examinntion shall be obliged 
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ir judge, except aa proTided 

{Sj 354 of 1848 — omitted in IB49. Whenever either parly desires 
(ho exaininatiOQ of a witness who eliall reside more than one hun- 
dred milCB from the place wliere the trial or hearing is to be had, 
he may apply to a judge of the cuurt for an order lo examine such 
witness. Whereupon the Judg«, on due proof \o his satisfaction of 
the materiality of the witness, ma; make an order for his eiamiiia- 
B and place, before the county jndge of the 
county where the examination Is to be hod, or before a justice of 
tho peace or referee residing therein, to be designated by the judge 
making the order.) 

— omitted in 1846. A copy of such order shall be 
forthwith served on the advene party, and notice of the time and 
place of examination given, according to the provisions of aection 
374. The examination may thereupon be taken by such coun^ 
judge, justice of the peace or referee, and being certified by him to 
have been written and subscribed in his presence, and sworn to 
before him, and being filed with the clerk, may be read by either 
party on any trial or proceeding in the action, if tlie witness he dead 
or do not reside within one hundred miles of the place of trial or be 
miable to attend. But the court may, on special application, order 
either party to produce his tvimesses, and any such witness to 
attend in open court, though residing more than one hundred miles 
from the place of trial, and after such order is made, the written 
deposition of any witness so ordered to be produced shall not tw 
read.) 

(g S5B of 1848— omitted in 1849, If any witness served with snch 
order, or an order for his examination out of court, disobey it, ha 
may be punished by the court or judge as for a contempt, and shall 
be liable to all the penalties to which a wimess is liable who is dnly 
served with process for his attendance at a cohrt and neglects to 
attend.) 
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CHAPTER Vni 

Motions 11 nd Order*. 



imtmr 40a DeflnlHoQ of Hn otAcr. 

401. DsflnlUuD of a mntlnii ; moHone, hnv ud wbsn nud*. 



J 



tia. When botiae !■ neeasuir. It manl be elgbt i 



M. In idions in snpf nine i 



bis order*, hg« rprlBwed. 
401 In ibtencc or Jndgc it cbtmben. motloD may be tnnnferred br 

blm to inotber Jud^. 
MG. Balir^iiE Uiae tor procNdinge In an nctloo. 

§ 400. (Bdng g SST of 1S48.) Every direction of a court or judge, 
tnide or entered in writing, and not Included in a judgment, is de- 
nominated an order. 



g 401. (Being gg 358 lo 3li2 of 1S48.) An application for an 



ord^^H 



All motions ma; be made to tlic court, at a special term, excqA 
upon appeals. 

Jtfolions may likewise be made to a judge or Jostioe out of oonrt, 
CEcept for a new trial on the merits. 

Motions must be made within tlie district in whicli the action U 
triable, or in a county ai^oining that in which it is triable, except 
that where the action is triable in the first judicial dielrict Uie mo- 
tion must be made therein. 

Ordera may be made upon or willioul notice, or on an orderlo 
show cause, according to the existing practice, except as otherwise 
provided in this act. No order to stay proceedings for a longer 
Kme than i*n days shall be E;raaitcd by a judge out of court, except 
upon previous notice to the adverse party. 

(Am'd in 1B49, 1853, 1858, 1859, 1863, 1807, 1870,) 

g 401. (As Hm'd in 1B49.) An application for an order is a motion. 

jlotions may be made in the JirsI judieiiU ^strict to a judge or 
juBtice out of Court, except for a new trial on tlie merils. 

Motions must be made within the district in which the action is 
triftble, or in a county adjoining tliat in which it is triable, except 
that where the action is triable in the first judicial district, tlie 
motion must be made therein. 

Order) madt out of emirt, without notice, may be made by any judge 
^ IA« eoM/rt, in any part of the Sbjfe, and t/wy may alio be made by u 
25 
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(»un(y judge tf iJie f&itnty where t?ie /Ktton U triaile, except to stay 
proceedings after a verdict. 

No order to stay proceedings for b. longer time tlian twents days 
Bball be granted by a Judge out at court, except npon previooa 
notice to the adverse party. 

g 401, (Ab am'd in 1658.} An application for an order is a motion. 

Motions may be made in the first judicial district to a judge or 
justice out of court, except for a new trial on the merits. 

Motions must be made witbin the district in ivliich the action is 
triable, or m a county adjoining that in wbich it is triable, except 
that where the action is triable in the fitst Judicial disUict, the 
motion must be mitdc therein ; and no motion ain be Tnade in the fret 
dutrict in an aetum triaUe dtevrhere. 

Orders made out of court, without notice may be made by any 
Judge of the court, in any part of the 8tate ; and they may also Ijo 
made by a county judge of the county where the action is triable, 
except to stay proceedings after a verdict. 

No order to slay proceedhigs for a longer time than twenty days 
shall be granted by a judge out of court, except upon previons 
notice to the adverse parly. 

§401. (Ab am'd in 1858.) The enactmentof 1858 reads as followB: 
" Subdivision 3, 4 and 5 of section 401 of the code of procedure, as 
amended by chapter 392 of the laws of 1853, is hereby amended so 
as lo read as follows ; 

3. Orders made out of court, without notice, may be made by any 
judge of the court, in any part of the Stale, and they may also be 
made liy a county judge of the county where the action is triable, 
except to stay proceedings after verdict. 

4. Motions upon notice most be made within the district in which 
Oie action is triable, or in a country {sie\ adjoining that in which it 
ta triable, except that where the action is triable in the first Judicial 
district, the motion must be made therein, and no iTioHon upon notiea 
eon be made in the fint judicial dietrift, in an action triable daetehen. 

5. In aU the cUtftricU, a motisn lo n/ieaU or modify a pn/eisioTwl rem- 
edy, and an aippeal from an order aUomng a prormonal remedg, AdB 
Aow pf^erejae oner aU oOwr mationt" 



g 401. (As am'd in 1669.) Same as § 401, e 
except that subdivision 8 was amended so as to read aa follows : 
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" Orfera made out of court, without nolice, may be made by any 
judge of tbe court, in any part of the SMU, ami Ihey may alao be 
made by a county judge of tlie counly where the action Is triable, 
or by t/if eovniff Jitdgt of (he iminly in ichkh the attorney for the 
mmriag party regidef, except to alny pntceedings otter verdict." 

g 401. <Ab am'd in 1863.) Some as g 401, as amended in 1B50, ex- 
cept tliat the following words were added tlierelo at Uie end thereof : 

When any party intends to make or oppose a motion in any eourt 
of record, and it shall be nMCSdary for Wui to have the alBdayit of 
liny person who shall have refbsed to make tbe same, BUch court 
may by order appoint a referee to take the affidavit or depoaitioa of 
sucb person. Such person may be Bubpcenaed and compelled to 
attend and make an affidavit befure eucli referee, Ihe same as before 
a referee to whom it is referred to try an issue. And the fees of 
BUCh referee for aucb service shall be three dollars per da}'. 

g 401. [As am'd in 1867.) Same as % 401, as amended in 1802, ex- 
cept tliat subdivision S was added thereto, reading as follows : 

8. Whenever a motion shall be made in any cause or proceeding 
in any of the courts of this State, to obtain an utJDnclion order, 
order of arrest or warrant of attachment, or to vacate, modify or 
set aside any injunction order, order of arrest or warrant of attach- 
ment granted in any such case or proceeding, it shall be the duty of 
fhe jadge before whom such motion is made, to I'ender and make 
known his decision on such motion, within twenty days after the 
day upon which such motion shall or may be submitted to him for 
hie dedaion. 

B'^'491, (As am'd in 1670.) 1. An application for an order is a 

I Aft Motions may be made in the first judicial district Ui a judge or 
jmtice out of court, uKCcpt for a new trial on Ihe merits. 

3. Orders made out of court, without notice, may be made by any 
jadge of the court, hi any part of the Slate, and they may also be 
made by a coimty judge of the county where the action is triable, 
or by the county judge of the county in which the attorney for the 
moving party resides, except to stay proceedings after verdict. 

4. Motions upon notice must be made within Ibe district in which 
the action is triable, or in a country [sic] ndjoinmg that in which it is 
triable, except that, where the action is triable in the first judicial 
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difltrict, the motioD muBt be made tlierein, uid no motion npon 
notice can Ite made in tlic &rsL Judiciitl dbuict, in tm ftction triable 
elsewhere. 

5. In all tlio dialricls, a motion to vacate or modify a proviBioaal 
remedy, and an appeal from an order allowing a provisional remedy, 
Bkall have preference over all oilier motions. 

i, Ho order (o stay proceedings, for a longer time tlian twenty 
-daya, shall be gmnted by a judge ont of coart, ercept to stay pn>- 
aedings uTtder an order or jxidgimiU aj^xsaled from, or upon previous 
notice to the adverse party. 

7. When any party intends to make or oppose a motion in any 
court of record, ond it shall be necessary for him to have the affl- 
davit of any person who shall have refused to make the same, such 

rt may, by order, appoint a referee to take the affidavit or depo- 
dlion of Sttch person. Such peraon may be subpfenaed and com- 
pelled to attend and make an affidavit before such referee, the Bame 

oforc a. referee to whom it is referred to try an issue. And the 
feea of such referee for such aervice shall bo three dollars per day. 

8. Whenever a motion aball lie made in any cause or proceeding 
in any of the courts of this State, to obtain an injunction otdet, 
order of arreat or warrant of attachment, or to vacate, modify or 
set aside any injunction order, order of arrest or warrant of attach- 
ment granted in any such cose or proceeding, it shall be the duty of 
the j udge before whom such motion is made, to render and make 
known his decision on such motion, wilMn twenty days after the 
day npon which such motion shall or may Ik submitted to him fbr 
his decision. 

§ 402. (Being § 363 of 1848.) When a notice of a motion is neces- 
sary, it must be served five days before the time appointed for the 
hearing ; but the court or judge may, by an order to show cause, 
prescribe a shorter time. 

(Am'd in 1849.) 

% 40a. (Aa am'd in 1849.) When a notice of a motion is neces- 
sary, it must be served eigfd days before the time appointed for ttie 
hearing; but the court or judge may, by an order to show cause, 
prescribe a shorter time. 

g 403. (Being § 364 of 1848.) In an action in the supreme conit, 

a county judge, in addition to the powers conferred upon him by this 
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net, utftf exercise, vithin his mnnty, the powers of a judge out ol 
cooit, according to the existing practice, except as otliemi.se pro- 
vided, in thie act. And in all cases where an order is maUe bj a 
county judge, it may be reviewed in Ihe same manner, as il it had 
been made by a judge of the courL 
(Am'd in 1848.) 

% 409. (As ani'd in 1B4B.) In an nclion in Ilie supreme court, 
a county judge, in addition to tbe powers conferred upon him by 
this act, may exercise, within his county, the powers of a judge of 
the supreme court at chambers, according to the existing practice, 
except as otherwise provided in tliie act. And in all cases where 
an order is made by a county judge, it may be reviewed in the same 
manner as if it bad been made by a judge of the tupreme courC 

§ 404. (Being § 365 of 1848.) When notice of a motion is given, 
or an order to show cause is returnable, before a judge out of comt, 
and, at the time fixi'd for tbe motion, he is absent, or unable to hear 
it, Uie same may be transferred, by hLi order (or, if no order be made, 
by a notice from either party to the olher, of not li»a than five daj^), 
to some other jodge, before whom the motion might originally have 
been mode, ae provided in section 361. 

(Am'd in 18«.) 

g *0*. (As am'd in 1840,) When notice of a motion ia given, or 
an order to show canse ia letumable, before a judge out of court, 
and, at the time fi?ced for the motion, he is absent, orimable to bear it, 
the same may be transferreil, by his order, to some other judge 
before whom Ihe motion might originally have been made. 

% 405. (Being ^ 3G6 of 1848.) The time wiOiin which any pro- 
ceeding in an action must be had, after its commencement, and 
before judgment, except Uie lime within which an appaal must be 
taken, may be enlarged, upon an affidavit showbg grounds therefor, 
by a judge of the court, or, if the action be in the supreme court, by 
'a county judge. The affldavit, or a copy thereof, must be served 
with a copy of the order, or the order may be disregarded. 
(Am'd in 1849.) 

§ 405, (As am'd in 1849.) Tbe time within wliich any proceeding 
ia so action mnai be had, after ita commencement, except the time 
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within which an appeal must be taken, may be enlarged, upon an 
affidavit showing grounds therefor, by a judge of the court, or, if the 
action be in the supreme court, by a county judge. The affidavit, 
or a copy thereof, must be served with a copy of the order, or the 
order may be disregarded. 



CHAPTER IX. 

EntUUng AffldmiU, 
Sbotion 406. AffldaviU defectiyely entifled, valid. 

§ 406. (Bemg § 367 of 1848.) It shall not be necessary to entitle 
an affidavit in the action ; but an affidavit made without a title, or 
with a defective title, shall be as valid and effectual, for every pur- 
pose, as if it were duly entitled, if it intelligibly refer to the action 
or proceeding in which it is made. 



CHAPTER X. 

(Jompviation of Time. 
SaoTiON 407. Time, how computed. 

§ 407. (Being § 368 of 1848.) The time withm which an act is to 
be done, as herein provided, shall be computed by excluding the 
first day and including the last If the last day be Sunday, it shall 
be excluded. 

CHAPTER XI. 
Notices, and Filing and Service of Papers. 

Skotion 408, 409. Notices and other papers, how served on party or attomej. 
410, 411. When and how served by mail. . 

412. Doable time when served by mail. 

413. Eight days' notice of motion, eto., before comrt or jadge, when 

personally served. 

414. Where papers need not be served on defendant. - 

415. Service of papers where party resides out of the State. 

• 416. Summons ana pleadings to be filed within ten days after service. 

417. Service, whore party appears by attorney. 

418. This chapter not to apply to summons or process, or to papers to 

bring party into contempt. 

§ 40§. (Bemg § 369 of 1848.) Notices shall be in writmg; and 
notices and other papers may be served on the party or attorney, 
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t three soctlons, where i 



g§ 409-411.] 

in the mauaer prescribed ia the i; 
otherwise provided by ihia act. 

§ 40a. (Being § 370 of 1848.) Tho service may be personal, 
delivery to the party or attorney on whom the uervicc is requii 
to lie made, or it may be as follows : 

1. If upon an attorney, it may be made during liia absence £n 
Ills office, by leaving the paper with his clerk therein, or with 
person having charge thereof; or when there ia no person In t 
office, by leaving it, between the Lours of six in the morning a 
nine in the evening, in a conspicuous place in the office, or if it 
not open, so ss to admit of such service, tlien hy leaving it at t 
attorney's residence witb. some person of suitable age and d 

2. If upon a parly, it may t>e made by leaving the paper at 1 
reudence, between the hours of six in tlie morning and nine in t 
ereniog, with some person of suitable age and discretion. 

(Am'd In 1849.) 

§ 409. (Aa am'd in 1840.) The service may be personal, or 
delivery to the party or attorney on wliom the service ia requli 
to be made, or it may be as follows ; 

1. If upon an attorney it may be made during his al)sence tr< 
his office, by leaving the paper with his clerk therein, or witl 
person having cilarge thereof; or when there is no person in t 
office, by leaving it, iDetween tbe hours of six in the morning a 
nine in the evening, in a conspicuous place in the office, or if it 
not open, so as to admit of such service, then by leaving it at 1 
attorney's residence with some person of suitable age and discretlt 

9. If upon a party, it may be made by leaving the paper al 1 
residence, between the hours of six in the morning and nine in t 
evening, with some person of suitable age and discretion, 

§410. (Being §371 of 1848.) Service by mail may be ma 
■where the person making the service and the person on whom 
la to t>e made reside in dilfcrent places, between which there h 
regular communication by mail. 

g 411. (Being % 373 ot 1848.) In case of service by mail, t 
paper must be deposited in the post-oHce, addressed to tbe pi 
eon on wlinm It is to be served, at his place of residence, and tl 
postage paid. 
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§ 412. (Being g 878 of 1848.) Where a ^ptuper b senred by mail it 
shall be double the time required in cases of personal serrice. 
(Am'd m 1849 and 1859.) 

. § 412. (As am'd m 1849.) Where thea&niee is by mail, it shall be 
double the time required in cases of personal service. 

§ 419. (As am*d hi 1859.) Where the service is by mail, it shall 
be double the time required in cases of personal service, esceept mt- 
vice of notice of tricU^ which may be made sixteen days before the day 
of trial, indbiding the day of service, 

% 418. (Behig g 374 of 1848.) Notice of a motion or other pro- 
ceeding before a court or judge, when pei^ponally served, shall be 
given at least five days before the time appointed therefor, if the 
person to be served reside within fifty miles of the place where the 
hearing is to be had, and for every additional fifty miles one day 
shall be added to the time of notice. 

(Am'd in 1849.) 

§ 41d. (As am*d in 1849.) Notice of a motion, or other proceed- 
ding, before a court or judge, when personally served, shall be 
given at least eight days before the time appointed therefor. 

§ 414. (Bemg § 875 of 1848.) Where a defendant shall not have 
answered, service of notices or papers, in the ordinary proceedings 
in an action, need not be made upon him, unless he be imprisoned 
for want of bail. 

(Am'd m 1849.) 

§414. (As am*d in 1849.) Where a defendant shall not have 
demurred or answered, service of notice or papers, in the ordinary 
proceedings in an action, need not be made upon him, unless he be 
imprisoned for want of bail, btit shall be made v/pon him or his attor- 
ney, if notice of appearance in the action has been given, 

§ 415. (Being § 376 of 1848.) Where a plamtiff or a defendant who 
has d^nurred or answered, resides out of the State, and has no 
attorney in the action, the service may be made on the clerk for the 
party. 

(Am'd in 1849.) 



§415-419.] 






g 415. (As am'd in IB4B.] Where a plamt.iffor a, defeodant who has 
demurred or answered, or gi-ee» notiet of appearanps, resides out of 
tbe State, and has no allom^ in tlie action, Uie service may be 
made by mail, \f Mt retidenee be known, if not kaoien, on Uie clerk 
for the party. 



^ 416. (Being § 377 of IS4B.) The summons, and the several 
pleadings in on action, shall bo filed with the clerk witliln ten 
dsys ftflcr the service thereof, respectively, or the adverse party, 
on proof of the omission, slmll be entitled, without notice, lo an 
order from a judge that Uic same be filed within a time to be 
Bpecified in Uie order, or be deemeil abandoned. 

§ 117. (Bein^ g 378 of 1848.) Where a par^ shall have an alloT^ 
ley in the action, the service of papurs shall be made upon the 
attorney, instead of the party. 

§ *i8. (Being § 379 of 1848.) The provisions of this chapter 
ihall not apply to tbe service of a summons, or other process, or 
of any paper to bring a party into contempL 

1^ 

^P^g 419. (Being g 3B0 of 1848.) Wb«9iever, pursuant to this act, the 
ioriff may be required lo serve or execute any summons or oraer, 
or to cIo any other act, he shall be bomid to do so in like manner 
as upon process issued to him, and shall i>e equally liable in all 
respects for neglect of duty; and if the sheriff be a party, the 
coroner ehall he bound to perform the service, as he is now bound 
to execute process, where the ^erilT is a party. 
(Am'd in 1849.) 

g 419. (As am'd in 1849.) Whenever, pursuant lo this act, the 
sheriff may be required M» serve or execute any summons, order or 
.jvdfmenl, or to do any other act, be shall be bound to do so, in like 

B upon process issued to him, and shall l)c equally llable.^jl 



CHAPTER Xn. 

Duties of Sheriff't and Coroners. 
■31 Blierlff and coroner In Barying 
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all Inspects for neglect of duty ; and, if the sheriff be a party, the 
coroner shall be bound to perform the service, as he is now bound 
to execute process, where the sheriff is a party ; and all the prtm- 
tiom of this act reUUing to »henff» shaU apply to cortmen when the 
theriff %» a party, 

CHAPTER Xm. 

AeeountabUity of Ouardians, 

SionoK 430. Onardian not to receive property until secnrity given. 

§ 430, (Being § 881 of 184a) No guardian appointed for an 
infant shall be permitted to receive proi>er1y of the infant, until he 
shall have given sufficient security, ajpproyed by a judge of the 
court or a county judge, to account for and apply the same, under 
the direction of the court 

CHAPTER XIV. 

Powers ofRefweee, 

SscnoN 421. Referees authorized to administer oaths and to exercise powers now 
vested in referees by law. 

§ 421. (Being § 382 of 1848.) Every referee, appointed pursuant 
to this act, shall have power to administer oaths, in any proceed- 
ings before him, and shall have generally the powers now vested 
in a referee by law. 

CHATER XV. 

Miecdlaneoue Provisions, 

SiOTioN 422. ^kpers lost or withheld, how supplied. 

423. Where undertakings to be filed. 

424. Judgment on bond and warrant of attorney, executed before July 

1,1848. 

425. Time for publication of notices, how computed. 

426. Laws of other states and governments, how proved. 

§ 433. (Added in 1849.) If an original pleading or paper be lost 
, or withheld by any person, the court may authorize a copy thereof 
to be filed and used instead of the original. 

§ 433. (Added in 1849.) The various undertakings required to be 
given by this act, must be filed with the clerk of the court, unless 
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Ihe court eKpressly provides for a different ditiposilidn Uicroof, 
except [bat Uie undertakings provided for by tlio chupter on the 
claim and dclirery of pereunal properly, sliall, after the juatiJlcation 
of the sureties, be delivered by the stierill lo the parties, respectivuly, 
for whose benefit tliey arc lakeo. 

g 434, (Added in 18411.) Upon auj bond and warrant of attorney 
executed and delivered before tbe first day of July, eighteen hun- 
dred and forty-eight, judgment may be entered in Ihe manner pro- 
vided by sections 383, 383, and 384, upon tlie plaintiff's filing auch 
bond and warrant of attorney, and a statement signed and verified 
■fay himself, in the form prescribed by section 382. 

g 433. (Added in 1S40.) Tbe time for publication of legal notices 
shall be computed ao aa t« exclude tlw first day of publication and 
inclade the day on which the act or event, of which notice h given, 
is to happen, or which completes the full period required for pub- 
lication. 

k g 436. (Added in 1849.) Printed copies in volumes, of statutes, 
le or other written law, enacted by any other Stale or territory, or 
reign government, purportmg or proved to have been publiahed 
It the authority thereof, or proved to be commonly admitted as 
e of the existing law in the courts and judicial tribunals 
I Kich State, territory, or government, shall be admitted by the 
B and offlcers of this State, on all oceaaions, aa presumptive 
evidence of such laws. The unwritten or common law of any other 
State, or UjrriUiry or foreign government, may be proved aa facts 
by parol evidence, and tbe books of reports of cases adj udgcd in 
ir courts may also be admitted as presumptive evidence of such 

:0-) 

I, (Ah am'd in 1809.) Printed copies of statutes, code, or 
n laws, nnd of the prodartuiWmt, edictt, decrees and ardi- 
t,bg the seeeutits yoimr of any State or territory, or foreign 
rament, v>hen printed in heaks or publiaitioTii purporting, or 
proved to have been published by the authority thereof, or proved 
to be commonly admitled as evidence of tbe eiiating law. In tbo 
ts and judicial tribunals of auch State, territory or government, 
1 be admitted by the courts and oIHcers of this Slate, on all 
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oocasiODS, as presunqstiye evidence of vacti laws, prodamai 
edietB, decrees and crdinaneee. The unwritten or oonunon law oi 
oiher Btate or territoxy, or fbrdgn government, may be prove 
facts by parol evidence, and the books of reports of cases a^ju 
in ikeee courts, may also be admitted as presumptive evidenc 
such law. 



TITZJ3 XTTT. 

AeHans in ParHeular Oases, 

ChaptbbL ActionB against foreign corpontionB. 

n. Actions in place of scire facias, qno wuranto, and of informs 

in the nature of quo warranto. 
m. Actions for the partition of real property. 
IV. Actions to determine conflicting daims to real property, an^ 

mabe and nuisance, 
y. General provisions relating to actions conoeniiBg real property 



CHAPTER L 

Actions a>gainst Foreign Corporaxwns. 
SBonoH4S7. Where and by whom Ixrought 

§ 497. (Added in 1849.) An action against a corporation, ere 
by or under the laws of any other State government, or coui 
may be brought in the supreme court, the superior court of 
city of New York, or the court of common pleas for the city 
county of New York, in the following cases : 

1. By a resident of this State, for any cause of action. 

d. By a plaintiff hot a jeiddent of tills State, when the cans 
action Shan hav^ arisen, or the subject of the action shaU be sitcu 
within this State. 



coojE OF pkuckuuk; 



CHAPTER IL 



Aetioni in plaee of Sdrt Faeiat, Quo Warranto, and of informa- 
tion* in the nat«re of Qno Warranto. 

Srhmk 498. Siire fuias ■nd qno wunnto aboUahcd, and this cluplor eubeU- 
tuted. 

airecllon ofleglBlatiirB 

4S1. L«H^, how oblalnod. " " "" 

43ft. AiJtioii upon tofomutioa or complnlnt. oF coune. 

438. AcdoD, when snd tow brought lo vacsto letlera piifent 

4S4. KelatOTj vhBn to bo jiAaea SB DMnOO. 

436. Jnag™™' '" '"'^'i action. 

1SI. Asaumptian or offloi?, etc.. by rclalnr, wbon jodgmuut is tn hie 

Q& Ffoceedlflgfl mgainflC defendint, on refu«Al lo ddlver hoohe or 

4S0. DamHf^-p. how Hcovercd. 

440. Oae action agaiiut several peraoat clalmlDg oOlCi; or [ranchias. 

441. PffliBltj for nanrpinn offlrn or franchlBe ; how swarded. 
441. Jndemenl of (orfellDre against a curporadon. 

44Bl COBla ofalnat corporation or peraooB claiming to be pncb; how 

444. BflitrainiofCDrporntion and appointment of recviyer. 
^ 44n. Copy of jndErapnl roll agslnet rijrporatlon ; whore to be filed. 

^ 446. Entry of judj^ent relating to lott«ra pat^at In recordb of commla- 

"• § 498. (Added in 18W.; The writ of scire facias, the writ of quo 
warranto, and proceeditigs by information in tlie nature of quo 
warranto, are abolished, and the remedies herefofore obtainable in 
those forms may be obtained by civil actions, under the provi«iona 
of tliiB chapter. But any proceeding heretofore commented, or 
Judgment rendered, or right acquired, shall not be affected bj Huch 
abolition. 

IJ 499. (Added in 1849.) An action may be brought by tiie attor- 
nK^-genera), in the name of the jwople of this Slat*, wheiioTcr the 
' "Ugidatiire ahall bo dh'ccC, against a corporation, for the purpose of 
'Seating or annulling the act of incorporation, or an act renewing 
its corporate existence, on the ground that such act or renewal was 
procured npon some fraudulent auggestion or conoualmcnt of a 
material fact by the persons incorporated, or by Bonie of them, or 
with tlieir knowledge and a 
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^P % 4SO. (Added in 1849,) An action may be bronght by the attor- 
^P ney-general, in the name of the people of tills State, on leave granted 
^r by the supreme court, or a j udge thereof, for the purpose of vacating 

the charter, or annulling the existence of n corporation, other than 

municipal, whenever such corporation shall, 

1. Offend against any of the provisions of the act or acta creating, 

altering or renewing such corporation ; or, 

3. Violate the provisions of aoy law, by which such corporation 
■hall have forfeited its choilfir, by abuse of its powers ; or, 

8. Whenever it shall have forfeited ila privileges or franchises, by 
failure to exercise ila powers ; or. 

4. Whenever it shall have done or omitted any act which amounts 
to a surrender of its corporate rights, privileges and f rancliises ; or, 

6. Whenever it shall exercise a franchise or privilege not conferred 
upon it by law. 

And it shall be the duty of the attorney-general, whenever he shall 
have reason to believe that any of these acts or omissions can be estab- 
lished by proof, to apply for leave, and, upon leave grsated, to bring 
the action in every case of public interest, and also in every other 
case in which satisfactory security shall be given, to indemnify tho 
people of this Slate, against the costs and cxpeosee to be incurred 
thereby. 

§ 431. (Added in 1849.) Leave to bring the action may be 
granted upon the application of the attorney-general ; and the coort' 
or Judge may, at discretion, direct notice of such application to b« 
^ven to the corporation or its officers, previous to granting such 
leave, and may bear the corporadon in opposition thereto. 

g 433. (Added m 1849.) An action may he brought by the attor- 
ney-general in the name of the people of this State, upon his own 
information, or upon the complnint of any private party, against 
the parties offending in tlie following cases : 

1. When any person shall usurp, intrade into, or unlawfully liold 
or exercise, any public office, civil or military, or anj- franchise 
within this State, or any office in a corporation created by the 
authority of this State ; or 

2. When any public officer, civil or military, shall have done or 
suffered an act which, by the provisions of law, shall make a for- 
feiture of his office ; o 



I 
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8. When any associMion, or number of pereons, shall act vrlthin 
State as a corporation, without being duly incorporated. 

433. (Added In 184&.} An action may be brought by the attor- 
ney-general, in the name of the people of this SlftU', for the purpose 
of vncating or annulling letters patent, granted by tlie people of 
this Stale, !n the followmg eases: 

1. When be shall have reason to believe that such letters patent 
irere obtained by means of some fraudulent suggestion or conceal- 
ment of n material fact, made by a person to whom the same 
'were issued or madei or with his. consent or knowledge ; or 

a. When he shall have reason to believe that such letters patent 
,were bsiied through mistake, or m ignorance of a material fact; or 

3. When he shall have reason to believe that the patentee, or 
tbose claiming under htm, have done or omitted an act in violation 
Off the terms and conditions on which the letters patent were 
granted, or have, by any other means, forl'eited the interest acqtiired 
Tinder the same. 

§ 434. (Added in ia49.) When an action Bhall be brought by the 
iSttoraey -general, by virtne of thta chapter, on the relation or 
informrttion of a per.wn having an interest in the question, the 
.name of such pcrHon shall be joined witli the people as plaintiE 
(Am'd in 18C6 and 18ST.) 

§ 434 (Aa am'd in ISGB.) When an action sliall be brought by 
Ihe attorney-general, by virtue of this chapter, on the relation or 
informatiunof a person having an interest in the question, the name 
of encb pereon sball be joined with tlie people as plaintilf, and in 
«My lueA eiae the aOorney-gmerai may require, as a eandition for 
irtttging nuA aeiion, that aatitfactary ntc'irity shnU be given to indaa- 
Hjflr ibe people of the StaU againat the ewit and ti^enmi to be xTieurred 
Himbg. 

% 434, (As am'd in 1807.) When an action shall be brought by 
the attorney-general, by virtue of this chapter, on the relation or 
information of a person having an inlcrpst in the question, the name 
of such person shall be joined iHth the people as plaintiff, and in 
every such case the attorney-general may require, ik a conditio!, for 
bringing such action, that satisfactory security shall be given to in- 
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deniDiry the people of this Slate againat the costs and expenses to 
be incurred ibereby ; and in. every cast vih-en mdi emurifj/ U jpinsn, 
the •Mtaare of the compenxUien. to be paid by inch person ixr peraaiu 
to the attomey-generai ihail btl^ Uithe agreenumt of the partiti, expreu 
or implied. 

% 435. (Added in 1849.) Whenever such action shall be brought 
against a person for usurping an office, the atlorney-general, in ad- 
dition to the statement of the cause of action, may also set forth, 
in (he coraplftint, Oie name of the peraon rightfully entitled to the 
offloe, with a statement of Uis right thereto, and in such case, tipon 
proof hy affidavit that the defendant has received fees or emolu 
ments helonpng to tlic office, and by means of his usurpation 
thereof, an order may be granted hy a judge of the supreme court 
for the arrest of such defendant, and holding him to hail, and 
thereupon he shall be arrested and held to bail, in the manner, and 
witli the same effect, and subject to the same rights and liabilities, 
as in other civil actions, where tlie defendant is subject to arrest. 

g 436. (Added in 1849.) In every such case, judgment shall bs 
rendered upon the right of the defendant, and also upon the right 
of the party, eo alleged to be entitled, or only upon the right of the 
defendant, as Justice shall rcquira 

g 4:t7. (Added m 1849.) If the judgment be rendered upon the 
right of the person so alleged to be entitled, and the same be in. 
favor of such person, he shall be entitled, after taking the oath of 
otBce and eiecating such official bond as may be required by law, 
to take upon himself the execution of the office, and it shall be his 
duty, immediately thereafter, to demand of ijie defendant in the 
action all the booIiE and papers in his custody or within his power, 
belonging to the office, from which he shall have been excluded. 

% 43§. (Added in 1849.) If the defendant shall refuse or neglect 
to deliver over such boolis or papers, piu^iiant to the demand, be 
shall be deemed guilty of a misdemeanor, and the same proceedings 
shall be had, and with the same eSect, to compel delivery of BDch 
books and papers, as are prescribed in article 5, title 6, chapter B, 
of the first part, of the revised statutes. 

. g 439. (Added in 1349.) If judgment be rendered upon the right 
of the person so alleged to be entitled, in favor of such person, be 
may recover, by action, the damages which he shall have sustained 
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by reitaon of the UBurpatJon by the defendant of the office, from 
vhich Buch defendant has been excluded. 

g 440, (Added in 1849.) Where Beveral persons claim to be en- 
tilled to the aame office or franchise, one action may be brought 
against all such persona, in order lo [ty their respective rights to 
BUch office or franchise. 

§ 441. (Added in 1849.) WUen a defendant, whether a natural 
person or a corporation, against whom such action shall have been 
brought, shall be adjudged guilty of usurping or intruding into, or 
iffllawfully holding or eiercisiog any office, franchise or privilege, 
judgment shall be rendered that such defendant be eicluded from 
Bach office, franchise, or privilege, and also that the plaintiff recover 
costs against such defendant The court may also, in its discretion, 
fine such defendant a sum not exceeding two thousand dollars, 
which fine, when collected, shall be paid into the treasuiy of the 
State. 

§ 443. (Added in 1849.) K it shall be adjudged that a corpora- 
tion against which an action shall have been brought, pursuant to 
this chapter, has, by neglect, abuse, or surrender, forfeited its cor- 
porate rights, privileges and franchises, judgment shall be rendered 
that the corporation be excluded from such corporate rights, privi- 
leges and fi^ndUBCS, and that Uie corporation be dissolved. 

I 44S. (Added in 1849.) If judgment be rendered lu such action 
against a corporation, or against persons claiming to be a corpora- 
tion, the court may cause the costs therein to be collected, by exe- 
cution against the persons claiming to be a corporation, or by 
attachment or process against the directors or other officers of such 
corporation. , 

g 444. (Added in 1849.) When such judgment shaU be rendered 
Bgainst a corporation, the court shall have the same power to ro- 
Btrain the corporation, to appoint a receiver of its property, and to 
take.an account, and make distribution thereof among its creditors, 
as are given in article 3, title 4, chapter 8, of the third part of the 
revised statutes ; and it shall be the duty of the attorney-general, 
Immediately atler the rendition of such judgment, to institute pro^ 
ceedings for that purpose. 
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g 44l(. (Added in 1848.) Upon the rendition of such judgment 
against a corporation, or for the vacating or annulling of letters 
patent, it shall be the duty of the attorney-general to cause a copy 
of the Judgment roll to be forthwith filed hi the office of the sec- 
retary of state. 

g 446« (Added in 1849.) Such secretary shall thereupon, if the 
record relates to letters patent, make an entry in the records of 
the commissioners of the land office, of the substance and effect of 
such judgment, and of the time when the record thereof was dock- 
eted, and the real property granted by such letters patent may 
thereafter be disposed of by such conmiissioners in the same man- 
ner as if such letters patent had never been issued. 

g 447. (Added in 1849.) Whenever, by the provisions of law, any 
property, real or personal, shall be forfeited to the people of this 
State, or to any officer, for their use, an action for the recovery of 
such property, alleging the grounds of the forfeiture, may be 
brought by the proper officer, in the supreme court 



CHAPTER m. 

Action for the Partition of Real Property. 

Sbotion 448. Proyisions of revised statutes applicable to actions for partitioxL 

g 448. (Added in 1849.) The provisions of the revised statutes 
relating to the partition of lands, tenements and hereditaments, 
held or possessed by joint tenants or tenants in common, sliall apply 
to actions for such partition brought under this act, so far as the 
same can be so applied to the substance and subject-matter of the 
action, without regard to its form. 
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CHAPTER IV. 



SwiTiaH 449. Actjom to delflrmine eklm* to real property, how proBecutod. 
490, Action or WBBle abolltbed ; wutv, bow r^tncdiable. 
4fiL Pnivliloiu of revised Htatatea ippilcable Co ncHoaa for wuta nndei 

tbisicC. 
419. When iudgmeat ot farfeitors uid eTictlon to he glTen. 
iSi. Wrltol DuiunceaboUnhed. 
4M. Remedy (or Injortea horctororo romedlBblo bj writ ot nulsanca. 

g *449. (Added in 1849.) Proceedings to compel the delenuina- 
tjoa of claims to real property, purBiumt to the prorislotis of the 
Xevised ataCutea, may be prosecuted b; action under this act, witboot 
regard to the fonus of the proceedings as they are prescribed by 
"Close statutes. 

g 450. (Added in 1S49.) The actios of vasl^ is abolished, but any 
proceediog heretofore commenced, or judgment rendered, or right 
acquired, shall not be affected thei^by. Wrongs heretofore reme- 
diable by action of waste are subjects of action as olher wrongs, In 
■which action there may be j udgment for damages, forfeiture of 
the eslatfi of the party offending, and eviction from the premises. 

§ 451. (Added in 1848.) The provisions of the revised statutes 
relating to the action of waste shall apply to an action for waste, 
brought under this act, without regard lo the form of the action, W 
far as the same can be so applied. 

I 453. (Added in 1840.) Judgment of forfeiture and eviction 
shall only be given in favor of the person entitled to the reversion, 
^^nst the tenant in possession, ~when the injury to the estate in 
lerermon shall be adjudged in tlie Eiction to be equal to the value of 
tal« or uneipired term, or to hava been done In 



BinaU* 



§ 453. (Added in 1849.) The writ of nuisance is abolished; but 
any proceeding heretofore commenced, or imy judgment rendered, 
W right acquired, shall not be affected thereby. 

•Thl» lectlan isdailired to be iopllcable to nuirriod women, by (Jot chsp. 



CODE OF PBOCKDUBK. . [gg 454-457. 

§ 454. (Added in 1840.) InJuricH heretofore remediable by writ 
e subjects of iiction, as other injuriea, and in such 
1 tliere may be judgment lor damages, or for the remor alrf 
irboth. JlH 



CHAPTER V. ^^1 

Oeneral protMona rdaiing to Astioiu concerning Bud Property. 
S. FrovislODB oT rsTlMd etatalea upplluble thsreto. 
g 4SS. (Added in 1849.) The general proviBioni nf the revised 



Btatulea relating to actions coneeming real property shall apply 
actiona brought under tliia act, according lu the aubject- 
the action, and without regard to ila form. 



of 



TIT£iB XIT, 

Prhviiioni relaHng to EriiSiig Suiti. 



Stciam ee. Appeal fram order &t 

«7. Writ of omir In »11 cil 

4^ Frocebdlng bj r&juswlng AbraAlfid. 

480. AppeolH from dual d> •■ ■—'- 

SDiUiaeqnltf peiu 
401. Isenea ot fict In oonn 

bow tried. 



t bT B rins: 
in Jul J 1, 11 



L spedid tenu, on sunniiry sppllcatlan, tHa 



n pleas before Jnly 1, 181B, 

% 4S6. (Added m 1S49.) The appeal mentioned in section of 
the act to facilitate the determination of existing suits in the courta 
of this State, may also be taken Itoca an order, made at a special 
term, on a. summary application in an action after judgment, when 
such order involvea the merits of the application, or some part 
thereof. 

§ 4ST, (Added in 1849.) No ■writ of error shall be hereafter iasued 
In any case whatever. Wherever a right now exists to have a review 
ol' a judgment rendered, or order or decree made before Ihe first day 
of July, one thousand eight hundred and forty-eight, such re- 
view can only bo had upon an appeal taken in the manner 
provided by this act, and all appeals heretofore taken tixiiu such 
Judgments, orders, or decrees under the provisions of the code 
of procedure, which are still pending in an appellate court, and 
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1°^ 



Dot dismisaed, shall be valid and effuctual But this kcUob diall 
not extend tlie right of review to any case or question to which it 
w extend, nor the tiino tor appealing, nor shall it apply 
ere a writ of error has been already isaued. 



»tion< 
1848, 
Ifori. 
(A: 



4A8, (Added in 1849.) An execution may be issued without 
leave of the court upon a judgment docketed before the Sist day 
of July, one thousand eisjht hundred nnd forty-eight, or now or 
liereaf ler to be rendered in an action pending on that day, at any 
time within five years after the rendering of the judgment. 

% 459. (Added in 1849.) The proceeding, by rehearing, provided 
for in the act in relation to the judiciary, passed May 12, 1847, and 
modified in acctiona T and B of the act to facilitate the determina- 
tion of existing suits in the courts of this State, passed April 12, 
hereby abrogated, bo fkr as it relates to the appeals provided 

(Am'd in 1851.) 

g 459. (As am'd in 1851.) The provirfons of this act apply to 
fature proceedings in actions or suits heretofore commenced and 
now pending, as follows : 

1. IP there have been no pleading therein, to the pleadings anH 
ill subsequent proceedings. 

8. When there ia an issue of law or of fact, or any other question 
of fact to be tried, to the trial and all subsequent proceedings. 

8. Afterajudgment ororder, to the proceedings to enforce, vacate, 
modify or reverse it, including the coats of an appeal. Whenever 
Ok judges of the supreme court in any district find that the court, 
at any term or circuit, lias not been, or will not be, able to dispose 
of all the cases upon the calendar, they may request the governor 
to assign other judges, and. If necessary, appoint eslraordinary 
terms and circuits for the purpose of disposing of such cases. The 
governor may thereupon make such assignment, and the judges 
RBsigned must hold the courts accordingly. 

g 480. (Added in 1840.) An appeal may be taken from any final 
decree entered upon the direction of a single judge, in any suit in 
equity, pending in the supreme court, on the first day of July, one 
Ihousand eight hundred and forty-seven, within ninety days from 
e time tliia act shall take effect ; but this section shall not apply 
• cases, where a rehearing has already been had or ordered, and 
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inch appeal ehsli be taken in tlie manner proviiied in sections 337 
uidg48. 
(Am'd in 1B51, 1653 and 1808.) 
§480. (Absiu'i) in 1851.) An appeal may be taken from any Gnal 
decree entered upon the direction of a single judge, in any 8uit in 
equity pending in the supreme court, on the first day of July, one 
thousand eight'hundred and forty-aeven, at any time Tfijfore the Jirat 
day qf IfoDemief, ant thnu-tand eight hundrrd and i^y-one ; but Ibis 
section shall not apply to cases where a rehearing has already been 
had or ordered, or to the taie of a decree entered before Ihtpattnge of 
lhi»aet,and lorevieis whicA no attenvptingood faith ha» been, or thaii 
hone been made within thirty daj/z c^fter notice of t/ieeatrif of auchdeeree. 
Such appeal shall be taken in the manner provided in sections 337 
and 848. 

§ 4G0, (As am'd in 1852.) An appeal may be taken from any final 
decree entered upon the direction of a single judge, in any suit in 
equity pending in the supreme court, on the first day of July, one 
thousand eight hundred and forl^-sevsn, at any lime lief ore the first 
day of November, one thousand dgid hundred and jiftg-tiea. But this 
seetioD shall not apply to cases where a rehearing has already beeo 
had or ordered, or lo the case of a decree entered before the passage 
of this act, and to review whicli no attempt in good failb lias been, 
or shall have l>een made within thirty days after notice of the entry 
of such decree. Such appeal shall be taken in the manner provided 
in sections 327 and 348. 

§400. (As am'd in 1858.) An appeal maybe taken from any final 
decree, entered upon the direction of a single judge, in any auit in 
equity pending in the supreme (^ourt, on the first day of July, one 
thousand eight hundred and forty -seven, at any lime before the first 
day of November, one thousand eight hundred and fifty-two. But 
this provision shall not apply to cases where a rehearing has already 
been had or ordered, or to the case of a decree entered before the pas- 
sage of this act, and to review which no attempt in good faith has 
I, or shall have been made williin thirty days after notice of the 
I entry of such decree. Such appeal shall be taken in the manner 
I provided in sections 337 and 848. In ail eraet of appeal to the eourt 
[ qf appetUi, in aetiont tehich teere originaUy e^mrneiuied in, ffie late eowrt 
I tf efianeerp tf thit Stale, the eoart of appeale shall rerriea the eat$t» 
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n the facts and the laie, teilhout any statement or ipfdjieaHen of 
tt^aeta foand, or ani/ nteeplion taken, at tlie trial of any or eithtr <^ 
m. And it shall be, and i» hereby deelartd U be, (A« dul^ qf tht 
ft of appeali, in any and all sM.eh caiei, to revieie the tehoie matter 
n thB evidence as welt ae the lain. 

% 461. (Added in 18«.) An issue of tact Joined in s. conn^ 
n picas, before the first day of July, 
t^hoiuand eight hundred and forty -eight, or then pending in that 
CKiurt on appeal, shall bo tried by a jury, unless the parties other- 

t 
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L (Being § 383 



Sect uirtaln pi 
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used in this ai 
anents. 

§ 463. (Being § 384 of 1848.) The words " personal property," as 
naed in this act, include money, goods, chattels, things in action. aoA 
eridences of debt. 

g 484. (Being § 385 of 1848.) The word " property," rb used in 
this act, includes property, real und personal, 

§465, (Being | 386 of 1B48.) The word "district," aausad In this 
■et, irignifieB judicial district, except when otherwise speciSod. 

§ 466. (Being g 387 of 1848.) Tho word " clerk," as used in tliis 
ttct, Blgnifiea the clerk of the court where the action is pending, and 
in the supreme court, the clerk in the coanty mentioned in the 
title of the complaint, or in another cotmty to which the court 
may have changed the place of trial, unless otherwiie apedfiud. 
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g 46r. {AOded in 184(^.) The rule of eommxuL Uw^ titat statutee 
in derogation of that law are to he strictlj oonstrued, has no appli- 
cation to this act. 

§ 468. (Being § 888 of 1848.) All statutory provisions inconsist- 
ent with this act are repealed ; hut this repeal shall not revive a 
statute or law which may have heen repealed or abolished by the 
provisions hereby repealed. And all rights of action given or 
secured by existing laws may be prosecuted in the manner provided 
by this act. If a case shall arise in which an action for the enforce- 
ment or protection of a right, or the redress ^r prevention of a 
wrong, cannot be had under this act, the practice now in use may 
be adopted so far as may be necessary to prevent a failure of 
justice. 

(Am'd in 1849.) 

§ 469. (As am'd in 1849.) All statutory provisions inconsistent 
with this act are repealed ; but this repeal shall not revive a statute 
or la,w which may have been repealed pr abolished i>y the pro- 
visions hereby repealed. And all rights of action given or secured 
by existing laws may be prosecuted in the manner provided by this 
act. If a case shall arise in which an action for the enforcement or 
protection of a right, or the redress or prevention of a wrong, can- 
not be had under this act, the practice heretofore in use may be 
adopted so far as n^ay be necessary to prevent a failure of Justice. 

§ 469. (Being 389 of 1848.) The present rules and practice of the 
courts, in civil actions, inconsistent with this act, are abrogated ; but 
where consistent with this act they shall continue in force subject 
to the powers over the same of the respective courts as they now 
exist 
' (Am'd in 1849.) 

§ 460« (As am^d in 1849.) The present rules and practice of the 
courts, in civil actions, inconsistent with tMs act, are abrogated; 
but where consistent with this act they shall continue in force sub- 
ject to the power of the respective courts to relax^ modUfy or alter 
the same. 

% 470. (Added in 1849.) The judges of the supreme court shall 
meet in general session at the capitol in the city of Albany, on the 
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Bret Wedoesday of Aogusl, 1849, and at such seadon make general 
mlea to cariy loto effect tha provieioQB of this act, aod Bucb 
other rulea ai they deem proper, not inconsistent with this act. 
The raJes so mode shall (^vem the superior court of the city of 
New York, the court of common pleas of the cltj and countj of 
New Yorfc, and the countj courts eo far as the same may be 
applicable. 

Until BDch geneml session of the supreme court, the general terms 
respectively of thai court, and of the other courts mentioned in 
this section, may make lemiKirary rulca in like cases, W continue 
in force until the first day of September next, and no longer ; and 
from and after the first day of September neit, the existing general 
rules of the supreme court, adopted in July, 1847, so far as the same 
remain now in force, shall be abrogated. 

(Am'd in 1851 and 1853.) 

g 470. {As am'd m 1851.) The judges of the supreme court shall 
meet in general session at the capitol In the city of Albany, on the 
flist Wednesday in August, one tKoiuand eight hundred and fiftg- 
Obo, and every tieo yean thereqfler, and at such sessions shall rente 
thar general rules and make 9uck a^mendments thereto as experience 
has shown to he necessary to carry into effect the provisions of the 
code of procedure, and make such further rules as they deem proper, 
not inconsistent with the provisions of this act. The rules so made 
shall govern the superior court of the city of New York, the court 
of common pleas for the city and county of New York, and the 
county courla so far as the same may be applicable. 

§ 470 (Ah am'd m 1852.) The judges of the supreme court, of 
the superior court of tfte city of Ifete York, and of the cowrt of eofn- 
man plem far the city and county of Neie York, shall meet la gen- 
eral session at the capitol in the city of Albany, on the first 
Wednesday in August, one thousand eight hundred and fifty-two, 
■nd every two years thereafter, and at such sessions shall revise 
their general rales and make such amendments thereto, and »ueh 
farther ndet, not ineonmtent with thi^ code, as may be necessary to 
carry it into full elTeot. The rules so made shall govern the 
tupreme eottrt^ the superior court oC the city of New York, the 
court of common picas for the city and county of New York, aod 
the county courts so far as the same may be appUcaliic, ~ 

27 
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% 471. (Being g 890 of 1848.) tJntil the Icgialature shall otherwise 
provide, this net ahall not afTect proceeilhigs upon mandamus, pro- 
hibition, quo wnrranto, Infonoalion, scire facias to repeal letleia 
patent; nor appeals from smrogatcs' courts; nor anj special etata- 
tor; remedy not heretofore obtained by action ^ nor any esjatuig 
statutory provisions relating to actions, not inconsistent with tiiis 
act, and in sulistnnce applicable to the actions hereby provided ; nor 
any proceedings provided for by chapter O of the second part of 
the revised statutes, or by the second, third, fourth, fifth, aiith and 
eighth titles of chapter 5 of the third part of those statutes, t>r by 
chapter 8 of the same part, excluding the second and twelfth 
titles thereof, or by the firat title of chapter of the same part; 
except that when, in consequence of any such proceedings, a civil 
action shall be brought, such action shall be conducted in conform- 
ity to this act ; and except, also, that, where any particular pmvidon 
of the titles and chapters enumerated in this section shall be plainly 
inconsistent with this act, such provision shall be deemed repealed. 

(Am'd in 1849, 1S52, 1863 and 1863.) 

§471, (As am'd in 1849.) Until the legislature shall otherwise 
provide, this act shall not affect proceedings upon mandamus or 
prohibition ; nor appeals from surrogates' courts ; nor any special 
statutory remedy not heretofore obtained by action ; nor any exist- 
ing statutory provisions relating to actions not inconsistent with, 
this act, and in subglance applicable to the actions hereby provided ; 
nor any proceedings provided for by chapter 5 of the second port 
of the revised statutes, or by the sixth and eighth titles of chapts 
S of the third part of those statutes, etc. (as in 1S4S). 

§ 471. (As om'd in 1862.) Until the legislature shall otherwise 
provide, ^leeomZporrto/ this act shall not affect, etc. (as in 184B). 

§471, (As am'd in 1863.) Same as § 471, as amended in 1839. 
except that afier the words "surrogates' courts" were inserted 
therein the words " except that fTie atelt on mch appeal shaU be rtffu- 
laied and aHinced in the maimer protided in teetion 318 of tkU ael." 

% 4T1, (As am'd in 18S8.) Until the legislature shall otherwise 
provide, the second port of this act sluill not affect proceedings 
upon mandamns, or prohibition, nor appeals from sanogatna' 
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eonrifl, except tlmt the costs on such appeal shiill be regulated 
and allowed in the manner provided in section 818 of this act; 
nor any special statutory remedy not heretofore obtained by 
action, nor any existing statutory provisions relating to actions, 
not inconsistent with this act, and in substance applicable to 
the aetimis hereby provided; nor any proceedings provided for 
by chapter 6 of the second part of the revised statutes, or 
l^ the foxth and ei^th titles of chapter 5 of the third part of 
those statutes, or by chapter 8 of the same part, excluding the 
second and twelfth titles thereof, or by the first title of chapter 9 
of the same part ; except that when^ in consequence of any such 
IHTOoeeding, a civil action shall be brought, such action shall be 
condncted in conformity to this act ; and except, also, that, where 
any particular provision of the titles and chapters enumerated in 
this section shall be plainly inconsistent with this act, such pro- 
Timtm shall be deemed repealed. 

Ik aetions or proeeedinffi by manda/mus^ amendments cfany mistakes 
in ihe process^ pteadirigs or proceedings therein may he aUowed^ and 
shaU be made in eoitformiiy to tJie provisions of chapter 6, iiUe Q of the 
seeondpartqf the code af procedure, 

% 473. (Added in 1849.) Nothing in this act contained shall be 
taken to repeal section 23, of article 2, of title 5, of chapter 6, part 
third of the revised statutes, or to repeal an act to extend the 
ezemptian of household furniture and working tools from distress 
for rent and sale under execution, passed April eleventh, one 
thousand eight hundred and forty-two. 

% 478. (Being % 391 of 1848.) This act shall take effect on the first 
day of July next; except that sections 23, 24, 25, 26 and 2T shall 
take effect immediately. 

(Am'd in 1849.) 

g 473. (As am'd in 1849.) This act shall take effect on the first 
day of July, one thousand eight hundred and forty-eight ; except 
that sections 22, 23, 24 and 25 shall take effect iiomediately. 
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AK ACT relating to the Court of Appeals and the Com- 
mission of Appeale. 

Fuam April 14, ISTD ; thRa-Orths hfdne preHBt. 

The People of (Ae Sbitc of JVetu Yorh,r^rtgtnUd in Senate and 
Atannhhj, do enact as /ollouia : 

Section 1. The court of appeals, inalituted by the eixth ttrtide 
of the constitution, shall possess all the powers and jurisdiction 
heretofore possessed by the existing court of appeals, and all laws 
authorizing and regulating appeals to the last- mentioned court, 
and other laws relating thereto, tlie judges tliereof, their powers 
tnd duties, and not inconsistent with the constitution or with this 
act, shall be deemed in force and applicable to the court In this 
(lection first mentioned, and to the judges thereof; provided, how- 
ever, (hat no existing law which relates to the rehearing of causet 
in inch court shall be in force ; and provided further, that the court 
may prescribe the times and places of holding its terms, except 
sa provided in the next section.. 

§ 2. The said court of appeals shall hold a term for the bearing 
of causea and mattera before it in the senate chamber of the capi- 
tot, in the city of Albany, commencing on the first Tuesday id 
July next. The clerk of the existing court of appeals shall net as 
clerk of auch newly instituted court until a clerk thereof shall be 
appointed pursuant to the constitution, and he sliall prepare and 
make up a calendar for the term so to be held, to he composed of 
the causes and matters which shall be upon the then existing 
calendar of the court of appeals which were not pending in said 
court on the first day of January, eighteen hundred and sixty- 
nine. Such causes and matters on the existing calendar shall be 
deemed regiilarly noticed and ready for hearing at such term, 
according to the usual course and practice. Causes not upon the 
aaid existing calendar, and brought into the court of appeals sinca 
the first day of January, eighteen hundred and aixty-nine, may he 
noticed for hearing at the aaid term, and placed upon the caleadu 
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BO to be prepared. The rules and practice of the exisUcg court 
of appeals shall conlinue to be Ihe rules and practice of the court 
of appeals until the Bstne shall bo altered by order of the court. 

I 3. The coramiBaioa of appeals provided for in the said siith 
article of the oocatitution shall commence on the first Monday of 
July next, at which time the commisslouers shall meet at the Capi- 
tol, in the city of Albany, and shall take the oath of office, and 
organixe by appointing a chief commissioner. The olerk of the 
preeent court of appeals shall be the clerk of the said commission, 
nntil the expiration of his term of of&ce, when ths cummissiouers 
ehall appoint a successor for the residue of the period of the com- 
mission, and his compensation shall be the same oa that of the 
clerk of the court of appeals. 

g 4. The said commisHiou shall hold a (crm or sitting for the 
hearing of Ihe causes committed to it, at the capitol, in the city of 
Albany, commencing' on the first Tuesday of July next, and ehall 
proceed to hear and determine causes which were pending in the 
present court ol appeals on the 6rst day of January, eighteen hun- 
dred and eixty-nine. For that purpose the calendar of such causes, 
prepared for the year eighteen hundred and seventy, shall be 
deemed the calendar of tlie term bo to he held, and of subsequent 
terms or sittings, without further notice of hearing, and any such 
oause not on the calendar may be noticed and placed thereon at 
any term or silting. The commissioners shall have power to hear 
and determine motions to dismlfs appeals, and other motions arising 
in the causes committed to them. All existing laws relating to 
officers and attendants of the existing court of appeal^ and all 
rules of procedure therein, shall be deemed in force in respect to 
said commission, go far as applicable to its jurisdiction and' powers. 

g 5. The elerk of the coinmissioners shall ke^ minutes of their 
proceedings, orders and decisions, and whenever they e^hall make 
a final decision of any cause, or an order dismissing an appeal, the 
same shall he certified by the clerk to the court of appeals, and, 
on beirig recorded in the minutes thereof, shall be of the same 
force and effect as if the decision or order had been duly made by 
said court. A motion for a rehearing of any cause decided by iho 
s shall be made before them. " 
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S 6. All remittiUirH in causes determined bj tliR iald commis- 
BLonera, shali, alter the deciaioas imve been ct'rtlliiid, ai required In 
the last preceiliDg eectioD, be sent down froca the court of Appeala. 
All minutes kept by the clerk of ilie com misBio nets of iheir pro- 
ceedings, decisions and orders, sliall be deposited, and remain of 
record, in (he office of the clerk of the court of BppeaU. 

§ 7. Prior to the first Mopdaj of July next, the present court 
of appeals shall finally dispose of all causes and [iiallera wliich 
shall hftve been arf^ued before it or Kubniitled for decisiun. cither 
by determining such causes and maltei-s, or by direcllng a re-aigu- 
ment of the same. 

' 8 8. Fi*m and after the first Monday of July next, the Mlary 
of tlie chief Judjre of the court of appeals shall he nevun thousand 
five hundred dollars, and the salury <if the asiiociali; Jiii)get» of said 
court and of tha commlsaionerB of sppoulH, Minll be Heven tbouMind 
dollars, and in addition to such salaries the said clilef judge and 
•ssociale jndj^s shall he paid their reB^onabte expensed when 
absent from their homes in the performance of offioifd duty. 

§ SJ. All lavFH relating to the clerk of the court of appenU, hie 
powers and duties, shall be npplicnble to the clerk appointed under 
the eonstilution, except so far as they may be inconsistent with 
the sixth article of (he constitution or this acL 

II 10. This act shall take eOect immediately. 
W STATE OF NEW YORK, ^| 

W £jl£CDTITE CbAHBRR, 

Albakt, May 2fi, 1870. 
In accordance with the provisions of chapter 408 of the laws of 
ItlTO, entitled "An act relating to the supreme court, and to the 
election of s judge of the court of common plena in and for (he 
city and county of New York," I designate the following as " pre- 
siding justices and associate justices for each of the four judicial 
departments, to compose the general term therein." 

For the first department, consisting of the first judicial district: 
DANIEL P. INGRAHAU, Phesid[no Jcstioe. 
[ Associate Jd3tich8. 
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For the second department, consisting of the second -judicial 

district : 

JOSEPH F. BABNARD, Presidino Jusnoi. 

JASPER W. GILBERT, ) a««^.^ TTTa^««. 
ABRAHAM A, TAPPEN, [ Associate Justices. 

For the third department, consisting of the third, fourth and 
sixth judicial district: 

THEODORE MILLER, PRESiniNa Justice. 

PLATT POTTER, / associate Justiobs. 
JOHN M. PARKER, f -associate jubtiobs. 

For the fourth department, consisting of the fiflb, seventh and 
eighth judicial district : 

JOSEPH MULLEN, PREsroiNO Justice. 

THOMAS A. JOHNSON, ) .„^,,^ T™^nM 
JOHN L. TALCOTT, \ ^^^^'^ ^^^^ 

In witness whereof, I have hereunto set my' hand and affixed 
the privy seal at the capitol, in the city of Albany, this 
[L. S.] twenty-fifth day of May, in the year one thousand eight 
hundred and seventy. 

JOHN T. HOFFMAN. 
By the Governor : 

Jno. D. Van Buren, 

PrivcUe Secretary. 



STATE OF NEW YORK ^ 

OmcE of the Secretary of State. 
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I hereby certify that the foregoing is a true copy of a designa- 
tion, by John T. Hoffman, governor of the State of New York, 
filed in this office this day. 

Witness my hand and official seal, at the city of Albany, this 
twenty-fifth day of May, A. D. 1870. 

HOMER A. NELSON, 

Secretary of State. 
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Chaj^eb 408, * 
AW ACT relating to the Supreme Court and to the elec- 
tion of a Judge of the Court of Common Pleas in and 
for the City and County of New York. 

P*BBBD Ap-rll 91, 18TO; Ihree-flnii" being preient. 
JTIb People of the Slait of AW Yurk, repretent^ in Senate and 
Atsai^ly, do enac'. an foUowi : 

Section 1. Tlie geaeritl terms of the supreme court, aa organ- 
ized under existing laws, are «broga(ed from and after Ibe first 
day of May next; niid thcreurter all causes iind niaiUrs then pend- 
ing in such general termer, or wliich, Recording to law, mi^fltt be 
broiigbt before ihcni, sIihU be cogniEnble before the general terms 
urganiKed under Lhls net; proi'idcd, nevertheless tbat tbe Siiid 
l^ncral Iftuis of the Guprtine otmrt as now orgunlzed shall meet 
ifai Rime day to be designated by the juftices composing tbe fB,ine, 
for tJie piirjioie of decidln<; all nitLttci's pendins: before tliem ou 
tbe said lirst diiy of May, and that appeals may be taken from tbe 
judjtnienta and orders entered on siicli decUion.j, in tbe anrae 
manner hb in like cnsea from tbe judi-ments and orders of the 
Henernl terma orgatiised nnder this act. 

S 2. Tbe State is hereby divided into foor departments. Tbe 
flrst department shall consist of the first jndicial district; the 
■eoond department of tbe second jndicial dimrict; Uie third 
(tepHrlmenc of tlie third, fourth and I'i.'cth judical districts; and 
Mhe roiirtb departiiient of the filth, seventh and eighth judicial dis- 
tricts. The general terinB shall beheld in eneh year In the first 
department at the conrt-boiipe in the city of New York on tlie 
flrrt Tuesdays in Jimnnry, February, April, June, September and 
Noremher; in the second department at the court-house in the 
Wty of Bnioklyn on tlie second Tuesdays in January, April, Sep- 
tember and December; anil at the oonrt-l..jiiBe in tbe city of 
Ponglikeepaie on tbe Beeond Tuesday in June; in the third depart- 
ment at tbe eapitol in the city of Albany on the first Tuesdays in 
"'ebruary and October; at tbe court-house in tlie village of 
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Plattsburgb, in the countj of Clinton, on the first Tiiesda; in 
Jul;; at the court-house in the £117 of Elmira on the first Tues- 
days In April and September; at the court-bouse in tbe cily of 
Binghamton on the first TuesaajB in Jdne and December, and at 
the court-house in the city of Ogdensburg on the first Tueedaj of 
November ; in the fourth department at the court-house in tlie city 
of Syracuse on (he first Monday in May and the second Monday 
in November; at tbe court-house in tbe city of Oswego on the first 
Monday in October; at tlie court-house in the city of Rocbeeter 
on tlie first Mondays In January, March and September; and at 
the uourt-'houEe in the city of Buffalo on the Gnl Mondays in 
February and June. 

5 3. The governor, by a writing to he filed in the ofBce of the 
secretary of state, shall, immediately after tbe passage of this act, 
designate from the whole bench of justices of the supreme conrt 
a preeidiog justjca and two assoeiata justices for each of said 
departments to compose the general tenn therein. After such first 
designation of presiding and associate justices, the judicial force 
herein provided for tbe holding of such genera! terms sbnll be 
maintained and supplied from time to tine, as may be necessary, 
and for that purpose, other presiding and associate justices shall 
from time to time be designateij, and such other and further desig- 
nations shall be made by the goyemor in manner aforesaid. In 
all cases any person designated as preeidini; justice ^all act as 
such during his official term ; and any person designated na asso- 
ciate justice shall act as snch for five years from the thirty-first of 
December next afler the time of bis designation, or until the ear- 
lier close his official term. The governor shall, in like manner 
ta afore^iaid, designate presiding and associate justices to sit in such 
general terms, as often as vacancies therein shall occur, Jbr the unex- 
pired terms. 

5 4 In ease no presiding justice shall be present at (he time and 
place appointed for holding a general tenn, the iseociate justice 
present having the shortest time to serve shall act as presiding 
justice until the presiding justice shall attend, and in case one or 
both of the associate justices shall not be present at the time and 
place appointed for holding a general term, the presiding justice 



preBent msj select any justice or justioeB of tbe Bupreme court 
to hold with him such general term uDlil auoh asaociBte justice or 
justices eba!! attend. 

5 6. The general terms shali have all ihe powers and jurisdic lion 
irbicb, under existing laws, now beloDg to the general terms of 
tbe supreme court; and *I1 laws relating to general terms, as noyt 
organised within the judicial distncts, and to the hearing- of appeals 
(toiti judgments pronounced and orders made witbin 9uch districts, 
if not tnconsistent with the constitution or this act, shall apply, bo 
ttr as tbe sarueare applicable, lo judgments pronounced and orders 
made witbin the judicial departments, and to the general terms 
instituted by this ocL 

g 6. Causes and matters pending !n any general term instiluted 
by this act may be entitled in the supreme court. Tbe concur- 
rence or two juBtices shall be necessary to pronounce a decision. 
If two shall not concur, a reargument may he ordered. In case 
of such disagreement, when any one of tbe three justices shall not 
be qualified to sit, the cause may be directed to be beard in another 
department The associate justit^es designated to any department 
sbai! be competent to sit in the general term of any other depart- 
ment, in place of nny justice in such other department. 

f 7. To prevent tbe failure of circuit courts, special terms, and 
im\iris of oyer and terminer, as the same have been heretofore 
appointed for the years eighteen hundred and seventy and eighteen 
hundred and seventy-one, in consequence of the designation to be 
made of justices for service in the general tflrins, as provided by 
this act, it shall be the duty of the governor, on the request of a 
justice in any judicial district, to assign justices to hold such circuit 
ooarls, special term.? and courts of oyer and terminer within such 
district; provided, however, that the justices in any district may 
themsplves make provision for the holding of such courts. At 
least one month before the expiration of the year eighteen bun red 
and seventy-one, the justices of tbe supreme court resident in each 
judicial department mentioned in this act shall appoint tbe limes 
and places of holding special terras, circuit courts and courts of 
oyer and terminer within their departmeDt, for two years, com- 
ic first day of January, eighteen hundred and seventy- 
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two, nnd the like appointment shall be made for everj two succeed- 
ing years I hereafter, 

§ 8. Purauant to the twelflh section of the said ^ith article of 
the constitution, it sbatl be the duty of the governor, whenever 
the public interest shall require, to desiguate one or more judges 
of the superior court, or court of common pleas of the city and 
county of New York, to hold circuits and special terms of the 
supreme court in that city; such designation shall he in writing, 
and rhal! Bpeoify the time and place of holding any such circuit or 
specinl term. When a case or bill of exceptions shall be made in 
2n\>»e tried at such circuit or Bpecial term, the same shall be 
setded before ihe judge holding the same, and the review shall be 

.d at a special or general term of the supreme court, in the same 

itnner, and with the same effect, as if such circuit or special term 
had been held by a justice of the supreme court. 

£ 9. The justices of the supreme court shall receive an annual 
compensation of six thousand dollars each, payable quarterl}i, in 
lieu of all other compensation, except that they shall receive, in 
addition to such stated salaries, a per diem allowance of 6ve dollars 
per day for their reasonable expent^es when absent from theirhomee, 
and engaged in holding any genera! or special term, circuit court or 
court of oyer and terminer, or in attending any convention, as 
hereinafter provided, to revise the rules of said court, and no 
greater sum shall be paid to the ehief judge or any associate judge 
of the conrt of appeals, or to any commissioner of appeals, than 
five dollars per day for their reasonable expenses when absent from 
their homes and actually engaged in holding any court of appeals 
or commission of appeals, and all provisions of law inconsi^teat 
with the provisions of this act are hereby repealed. But ibis 
section shall not be construed to diminish the compensation now 
received by the justices of the supreme court of the first and seo- 
ond judicial districts. 

5 10. All appeals and other matters proper to be brought before 
any general term shall be heard and determined in the departmentin 
which the judgment or order appealed from shall be entered, or in 
which the matter brought up arose, unless two of the general lertn 
justices in such departiuent shall be incapable of Hitting on the 
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appenl or acting in the matler, in which cjise IJio appeal or other 
matter Rhall be ordered to be henrd in some other dtpurtment; and, 
io that case, such appeal or other matter shall be heard and deter- 
mined in the department to which the same shall have been ordered 
as aforesaid. 

g 11. Each general term shall be attended by the sheriff of the 
county in which any Bession shall be held, or one of bis deputies, 
and by two constabies or police offioera, to be summoned by the 
Bheriff; and by a crier for coiirln within the ccnnty, and by the 
county clerk or hia deputy, all of whom nhall net under Iho direc- 
tion of the court, or of the presiding justice ; and the shfriff of the 
county shall ?ee that the room in which the geueial term shall be 
held is properly heated, Tentilated, lighted, and kopt comfortable, 
clean and in order; and he shall provide the court with necessary 
stationery during its sittings. 

§ 12. The fees of criers, sheriffs, constables and police ofEcera 
for attending general terms, and (lII expenses incurred by sherilTB 
under and pursuant to the preceding section of thi^i act, shall be 
audited by the comptroller and be paid out of the treasury of the 
State. All fees and proper charges of clerks for services rendered 
at or preparatory to any general term, not legally chargeable to 
attorneys or parties in cases or matters broujbt before the gen- 
eral t«rm, shall be a county charge. 

§ 13. All rules of the supreme court now in force, nr t incon- 
eietent with the constitution or any statute of the State, shall 
remain in fotce until abolished or altered by tlie general term jus- 
tices, the chief judge of the superior courts of cilie?, the chief 
judge of the court of common pleaa of the cify of New York 
nod of the city court of Brooklyn in convention assembled at the 
mpitol in the city of Albany. A convention of such Jostices and 
diief judges shall be held at the place aforeeeid, on the first Wed- 
nesday in August, eighteen hundred and seventy, and every two 
years thereafter; and such convention shall revise, alter, abolish 
and make rules, which shall be binding upon al! courts of record 
(0 far as they may be applicable to the practice therecf. A tnajor- 
ity of said justices shall constitute a quorum, to dn business in the 
niaes, whether said chief judges shall be present or absent; 
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bat each justice and chief judge shall be entitled to vote on all 
matters which shall come before the conventions; 

§ 14. The governor may, whenever in his judgment the public 
good shall require it, appoint extraordinary general terms^ circuit 
courts, and special terms of the supreme court and courts of oyer 
and terminer, and he shall ; designate the time and pkpe. the, same 
shall be held, and name the justice who shall hold the extraordi- 
nary circuit or special term, or preside in such court of oyer anO 
terminer, and he shall give notice of ench appointment in rujb 
manner as he may believe the public good requires. 

§ 15. In any action which was referred to a justice ol the 
supreme court, and was pending and undetermined on the first 
day of January, eighteen hui^dred and seventy, and in which tes- 
timony had been taken, the supreme court, at a special term 
thereof, may in its discretion order the evidence so taken, and the 
proceedings had in such action, to stand, and bave the same force 
and efi^ect in the further prosecution of said action or the defense 
thereof before the court as if such evidence had been taken or 
proceedings had before the court 

§ 16. At the election directed to ,be held on the third Tuesday 
of May, eighteen hundred and seventy, under the provisions of 
chapter eighty-six of the laws of eighteen hundred and seventy, 
there shall be chosen by the electors of the city and county of New 
York, a judge of the court of common pleas of said city and county 
in the place of John R. Brady, who has resigned his office, and the 
said judge so to be elected pursuant to this act shall enter upon his 
official duties on the first day of January next,, at which time the 
term of office of the present incumbent holding by appointment 
from the governor will by law expire. 

§ 17. This act shall take effect immediately. 
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AW ACT to provide for an election of Chief Judge and 
Aseociate Judges of tlie Court of Appeals, and Judges 
of the Court of Common Pleas of the city and county 
of New York. 

PAMBDUarchM.] 



The People of the Slate of New York, ryiresenttd in Seaale and 
Auembli/, do enact «s followt : 

Skotion 1. k. diief judge and six associate judges of the court 
of af^als shall be chosen by Xha electors of the State, on the third 
Tuesday of May next, pursuant to tlm judiciary or sixth article of 
tha eon Btitu lion. The uames of all persona voted fur at kmhYi e!ec- 
tion, by any elector, dhall be upon one ballot, which shnll designate 
flie person voted for as chief judge, nnd the persona voted for as 
•saociate judgea, and no elector shall vote for more than the chief 
jndgB and four of the associate judges. Sudh ballot shall be 
indorsed "judiciary," and the inspectors of election shull provide 
ft box, labeled "judiciary," in which the ballots shall be deponiteU- 
The poraon receiving' the highest number of votes as chief judge, 
■ad the six pereons receiving- the highest number of votes fr 
HBOtaate judges shall be deemed chosen at such election. 

I 2. At the same election there shall be chosen by the electors 

of the city and county of New York, three additional judges of 

the court of common pleas of said city and county, as required 

f the Hid sixth article of the constitution. Tliu names of the 

a voted for ahall be upon one ballot, which shall be sepaiate 

n the ballot mentioned in the preceding section, and shall be 

^dorsed "judiciary, common pleas." The inspectors shall kei'p a 

I, labeled "judiciary, common plea.i," in which thr> ballots shall 

ff deposited. The three persons receiving the highest number of 

i>tes shall be deemed chosen at such election. 

§ 3. Notice of such election shall be given and piiblinheil for nut 

B than four weeks preceding the same. As lo the 'ihief judge 

1 associate judges of the court of appeals, the noti'e siiall be 

uw required by law in reference to general ele-UouB, and 
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SMi.. n:n .Iwi • mntiwiniy o: jpiMotr^BiuBI ■naiaaite joxy i ft to ti nn pro- 
"viafk. 3p:' ji. imstaa;. 

m. -fiiMfl! mc^awic -Ant.'.loit^ wiuminiiiin iiTniiniJini i1ii]t~mnm in thriir 
^wccKMi, a TflTiast. omraoi Jaok: J Mwwi totc .aBUi iiimll nxKoa^ «EiBa«dt 

jMi^fra- 4^ :ticr •SHRi ni jgneBKi^ amii aiUl rftwnwqpBn 

ul^ ^ii HM i oiH ». ±.^' m m \fhM\^mm ir wi««r. Jtog MuiiiiU n iBUt l&ir iil i rgBl 
-vntni^ :lie mamarnxuf: maid nESonxiaiiTiiui'wntt^anifl mh ^kms pie- 
SKlbnii; 'iter wstem oc jhuimuuiz^ liiriiHf^ amfi ilKHffQb ixL aeSBnemot 
"SI' Mcatami^ ^hidl aoiii^ tsr t^ia i^HRUnia^ani&nsBid ^^ ifiis ad, so 

'tiSinf if imoRsitnr ir •»teium;. ir. xrir ■nkinzin& -dsitrioi ixn i^ State, 
^j^saX. ^ £lftft :n^ -iie- -nnmiHr gmwiffiig ^ Iknr^ am viir teihw i&ie dij 

$ 41 'SHtt' sa&EuuioaL ^uiikffi> nf^ toir (sfttwt •iS' <r(iiuuiiiiii jjbas of tbe 

ikdt ^nflftv i^Mttt n&cir ^bdaL 4kiiD» joi i^ &s8 M(niii»r of Jolf 

I 7. TW letoftf JBpdge «a^ ■gggrhifc^ ja^gggcf i&>g cocrt ^afappeab 
tfanifl iwit>^ al tihHr caprtoL zs tbe chr of AJIbasDT^ on tike first Moodaj 
^ />9(7 o^iL Tbej ibaQ then, or befiwe tka tane^ take the oath 
*/f ^tUfm^ •o4 «t»an th^ereopoo enter iiiKm their official datjes. 

f H, Rrerj |>er«crD elected chief judge or associate jodge of the 
^tmri ^ ny^itu^^ whether at the first or anj sohseqoent election, 
m^ ^fwry peraoD hereaAer dected justice <^ the sapreme ooort^ 
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jndge of the superior court of the city and county of New York, 
or of the court of comraon pleas of snid city sud county, or of the 
soperior court of the city of Buffalo, or the city court of Broi klyu, 
or of any county court, ehall, within t«n dny'a after he euteri on 
the dnliea of hia office, make ajid sign a certificate in which be 
■ball state liis age and the time when bis official term will expire, 
wliether hy efHuxion of a ftill term or by reason o{ Uie diaability 
of age prescribed in the conatilution. The certificate shall be filed 
in the office of the Secretary of Stale; and the Secretary of State 
Aall keep in his office a record in which shall be stated the name 
of every person elected or appointed to any office in llils section 
(pecified, and the time of the commencement and termination of 
hia official term. 

f 9. When the official term of any justice or judge of ibe courts 
mentioned in the last preceding section, except county judges, will 
expire at the close of any year, by the effluxion of time or the 
disability of age, the successor of such justice or judge shall be 
chosen at the preceding general election. Vacancies otherwise 
occurring in the said offices shall be Riled in the manner prewribed 
in the ninth section of said sixth article of the constitution. 

{ 10. This act shall take effect immediately. 
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Chafteb 467. 
AN ACT in relation to the County CoiirtB. 

PuEED April SS, 1870 ; Uiii!«-Bf iha being prsMsl 
The Ptople of the State of New Tork, rtpreaenled in Senate and 
I '^tumbly, do enact ai foVows : 

Section 1. The county courts, in addition to the powers they 
Bow possess, shall have jurisdiction in civil actions where the 
t Telief demanded is the recovery of a sum of money not exceeding 
1 one thousand dollars, or the recovery of personal pioperty not 
[ exceeding in value one thousand dollars, and in which all the 
I defendants are residents of the county in which the action is 
1 brought at the time of its commencement, subject to the right of 
' i&e supreme court, upon special motion, for good cause shown, to 
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remove any each Bction into the'sopreme eoart before trial, and 
also, on such removal being made^ to change the venue or phce 
of trial Thej shall have snch iq[>pellate jurisdiction as is now 
provided bj law. 

§ 2. Oosts in the coanty courts^ in aotions aathorized to be 
kjroaght therein by the preceding seotioni shall be the same, and 
shall be recovered in the same cases only, as in the like actions in 
the supreme court 

§ 3. Power of local legislation is hereby conferred on the several . 
boards of supervisors to establish^ by local law applicable to their 
several counties, the salary of the county judge, and of the surro- 
gate when elected as separate officer, such salaries to be payable 
out of the county treasury ; provided that the salary of no county 
Judge or surrogate shall, when, once so estaUi<died,, ber diminished 
during his term of office. 

g 4 It shall be lawful for the boards of supervisors of the several 
oounties to authorize the surrogate th^^in tu employ the neces* 
•ary derks^ and the said boards shall fix the compensatioa to be, 
paid such derim. 

I 6w This act shall take effect immediately. 
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Supervisors or sheriff co provide room for holding, 38, 25 

Circuit JudQtt^ 

How designated, S3, 23 

Appointment of, to be published, 25, 24 

Unable to hold circuit, 26, 25 

Shall transact business out of court, 37, 35 

dvU AeCUmy 

Defined (see Action), 6, • 4 



Clc^m and IkHitery qf Ferttmal Property^ 
(See Personal Property.) 

Clerk, 

Defined, 466, 811 

Duties of, on entering judgment, 281, 191 

on appeal to transmit copy, notice and roll to appellate court, 

on confession of judgment, 384, 378 

to keep a judgment book, 379, 190 

to attach papers to form a judgment roll, 381, 191 

to compute interest, 310, 837 

to insert costs in judgment, 311, 337 

Fees to, 133, 313, 98,388 

Committee, 

Of person of unsound mind, service of summons on, 134, 94 

Common Law, 

Rule of, as to conetmctiou oi this statute altered, 467, 813 

Of other states, evidence of, 426, 399 

Common Pleae, late Courts of. 

Powers of, conferred on county court, as to ferries, fisheries, etc., 30,. .. 80 

Common Pleas, New York Court of. 

Jurisdiction, 38, ;i4, 88,84 

Terms of, 35, 36, 85 

«f udgment of, 37, 85 

May review jndi^ment of marine and justices' courts, 84, 34 

Removal of actions in, to supreme court, 88, 34 



INDEX. 839 

Theflrst pleading by plaintifl; 141, 108 

What to contain, 143, 104 

Hay contain eeveral causes of action, 167, 117 

In actions of libel or slander, 164, 116 

Items of account in, 158, 118 

If aterial allegations in. 168, 118 

No copy need be served with summons, 180, 90 

Supplemental when allowed, 177. 128 

If amended, copy must be served, 146, lOS 

Service ot where publication ordered, 186l 96 

Piling of, 416, 997 

In action where no personal claim, 131, 9U 

In actions against several defendants, may be dismissed lor neglect to 

serve summons on some defendants, 374, 188 

(See Pleading ; Amendment.) 

Offer oi; 885, 887, 876,376 

VomputatUm, 

Oftime,407, SG4 

Conditional £!xaminatUm, 

Of party to action, 890, ^ 977 

Condition Precedent^ 

Performance oi; how pleaded, 162, 114 



Oonfetfdion 

^ 4^ ..... 

nstices^ courts, M,......'..... M.......... .!...!.../.......... .!. 43 

Ooi0icting Claima, 



Of judgment without action, 882-884, 278 

Inj • - - " 



To real property, 449, , 

To personal property, 216, . 
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139 



Constables^ 

Time of limitation in action against, 92, 68 

Construction, 

Of pleading, 150, 114 

Of this statute, common law rule not to apply, 467, 819 

Contempt^ 

Service of process, to bring into, 418, . . 997 

Proceedings for. not affected, 178, 134 

Disobeying order of judge or referee, 803, 311 

In not attending examination, 894 379 

Controversy, 

May be submitted without action, 872, 309 

Copy Pleadings, etc., 

Plaintifftofkimish, on jury trial, 259, 179 

May be substituted, where original is lost or withheld, 4SS, 996 

Coroner, 

Buljof, where sheriff a party, 419, 996 

Action against, for escape, m, 68 



840 

C(9f9orafiofi«, PA0S. 

Actions against 184, 18S, 94-« 

Moneyed, to enforoe {Miyment of bills of , KM, .; : ....:.. 1..... 75 

Snspensiooof basinessof, S94. ..-. ..;;.; 14S 

^-law or charter, action on, 06, 67, ;. ., 56, Sft 

Bielifiiooa, sale or mortgage (tf real iHxq;>erty, 8D, S8 

Foreign, actions against, 487, 800 

service of sommons on, 186, 98 

actions against, in place of qno warranto, etc., 4S0, 480, 801, 808 

Former laws respecting, repealed, 808, , ' SIS 

Defined, 80S, .. . , 21S 

Of coarse, to plaintiii; when, 804. S18 

defendant, when, 806, 914 

In other cases. 806, 215 

Amount of, wnen allowed, 807, S21 

Additional, when allowed, 808, 284 

how estimated, 809, : .....; -286^ 

And interest, when allowed, 810,, 287 

or postponement, 314, 888 

How a^usted, 811 287 

Notice of acUnstment, 811, 287 

Motion, 815, 889 

Of judgment by confession, 884, 278 

When answer of title in justices^ court, 67, 50, 46, 46 

In actions removed from courts of Justices of the peace, 61, 47 

On review of special proceedings in inferior court, 818, 280 

surrogatesMecrees, 818, . 280 

In actions by infants, 816,.....,... , 289 

executors, etc., 817, 280 

in name of the people of state, 8t9, 380, 280,231 

where cause of action assigned. 821, 281 

settled before Indnnent. 808, 883, 994, 831 

against several defendants, 806, 916 

On appeal, when in discretion of court, 806, 816 

iirom justices* court, where judgment affirmed, 368 864 

reversed, 868, 864 

affirmed in part, 868 864 

where jnd^ent paid or collected and 

afterward reversed, 869, 864 

where recovery by one party, and award 

of costs to other, 870, 264 

amount of costs on, 371, 967 

After notice of no personal claim, 131, 90 

In proceedings supplementary to execution, 301, 211 

Security for, when may be required, 817, 280 

Counter Affidavits, 

When maybe used, 226, 144 

Counter Claim, 

Defendant may set up in answer, 149, 107 

What may be set up as, 150, 100 

Reply or demurrer to, 158, 117 

County Court. 

Certain suits in, transferred to supreme court, 62, 48 

Statutes relating to, repealed, 29, p.... 26 

Jurisdiction of, 30, * • ' 80 

May grant new trials, 30, 80 

Terms of, 31, 80 

Jury in, ^ *. 81 

Transfer of suits to, from mayors' and recorders' courts, 83, 84 



Silfl 



•riidEtiien(la.anailii^JD>t9ce'itnnw:rlpt.«3 49 

Xb BnpplHiQQD tar; procendiuga when Jaoge lacapadtated, Wfl. .......... SOS 

Tl'mnsfcrofBUllB in, where Judge Incapabla of KUnB, 80, 80 
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Hb genenl. mnino™led. 9. 

^i&diGtloci of, 10 (Ke Utleof «»cb coitn)... 

Critr, 

[perlor coort, appolnlment ot S9 

salarj of, B9 . 

Omlnaf Action, 
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Bffindaiit, 

Iffil, to he'iMd&m''.. ..!'.*'.'.'.' ".'.■.;■..!:■..■.■!■! 

■Where name of, an known, ira, 

btltled to copy order, etc., whea scrcstsd, lai. 

IlDwdlacbBrgeiln'oniamBt. 180 

finrrendcroOndlschuveoftal), m 

M»jbe«nBBtedbjb«im8», .. 

How he may ejonerata b«ll,191, 

•■ij give Buttee of iuiOfrlOK ball, !(«, 

LTnukedepaeltiiiBIea'l of bail. 187, 

' - ,eotin(liTorof,depoBltreinrnea,SOO,.. 
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ily to vaiatB order tor arreBt, SIH... . 
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342 INDEX. 

De mu rrer ^ paos. 

When mar be pat in, 144, 104 

Within what time to be pat in, 148, 104 

What to specify, 146, 105 

When right waived, 148, 106 

Jlnd answer, when allowed, 151, 106 

To a reply, when allowed, 155, Ill 

Amendment of. 174, 123 

Party may be allowed to plead oyer after decision on, 173, 121 

Proceedings on Judgment, 260, , 181 

FriYolons, iadgment on, 247, /. — 163 

(See Issue ; Pleading.) 

In cuofbaiL (See Bail ; Sheriff.) 

DetemUnation<^ OorUroverty, 

Powex of court to effect, 122, 85 

JDevisees qf Judgment Debtor^ 
Proceedings against, 376-881, 271,273 

lH»aMlUU8, 

What are, 88.101, 66,78 

When not available, 106, 75 

When two or more exist, 107, 75 

Ofpartynotto abate action, 121, 84 

(See Limitation.) 

JHtbunemenU^ 

To be detailed and verified (see Costs), 811, 337 

Ketnm on appeal may be charged as, when, 8^, 



Diaeovery^ 

Bill of, abolished, 889, ».... 277 

substitute therefor, 890, 277 

Distrained Property, 
Doing damage, pleadings in actions for, 166, 115 

JHstrict, 
Definition of, 465, 811 

District Attorney^ 
Action by, for penalty, 96, 60 



District Courts in city of New York. 

Jurisdiction of, 66, 66 

Stenographer in, 66, 66 

fees of, 66, 66 

Division, 

Of remedies, 1, 8> 

Of act,8,.... 4 



Divorce, 

Publication of summons in action for, 185, 

Action for, to be tried by jury, 258, 16# 



Docketing Judgment. 
(See Transcript.) 



IKDBX. 343 

DoeumtnL vjmm. 
(See Fitper.) 

^^eararament of; In county court, ao, 80 

«*fc!tBal,coitodyof;80, » 



■• 



^^^^«ii act to take, 478, \ 816 

jBMarging Time, 
(See Time.) 

^ ^ealeetate,80, 64 

Ii^^tot abolished, 888,. S8S 

If _J(^leaaing (see Amendment : Variance). 

^*^ affectinflr BabBtantial rights, 176, 1S8 

merits, 866, 968 

A.-^ Escape. 

^^Hlon for, Umitatlon in, M, 66 

w^ Evidenee^ 

>^Mtten, admission, etc., of papers, 888, « 876 

^^ah«L of party to action, 890, 877 

interested, Sae, 881 

of assignor of chose in action. 899, 887 

(See Witness.) 

' of foreign laws, reports, etc., 486, 899 

review of, 868, 180 

Exception^ 

^o decision on matter of law at trial, how and when to be taken, 866, ... 180 

Execution^ 

\Vritof, modifled,888, 194 

When it may issue, 888, 194 

After expiration of time limited, can only be issued by leave of court, 

884, 196 

liCave to issue, how obtained, after five years, 884, 195 

When leave not necessary, 384, 196 

Kinds of, 886, 197 

Process of court. 886, 197 

Need not be sealed, 886, 197 

Form of, and what to contain, 889, 199 

Against property, to what sherifTs may be issued, ^, 107 

Illy be issued at the same time to different counties, 8 j7, 197 

Against the person, when and where may issue, 8b8, 198 

When and where returnable, 890, 800 

Against married women. 887 198 

On iudament by confession. 884, 878 

On Judgment for recovery of personal property in Justices* courts, (KB, ... . 4S 
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fJBfWHPSCKIIIMJWRMBP €OVvVft»... «««..... .... « QGI 

KKJrtiKlav,w«cantksii«,roiaiMi,»l, 900 

Pn»c»«£i«»«iVfilc»eBt»TMklli, 904 

>H«iaiii ■■Miiuiiii j»%»ft uo i i i M catitled to mder to examine 

jWlfliBeBi •MWnr, alK, ... /Blfft 

Ordkri««xsBiiMMMMKtaiMw^how>.BdfK^ 904 

WiTMrt i»iite>< <H oroer »yr iweta certain CMce, 989, 904 

orj«4nMnrM«ir,k»wtei,9M. 904* 

>o gJT* ^iffl iBr lii« ippmimnee, etc, or be conunitted, :. 

." 904 

,mer Ktan et ■■w^ateA, 4ctar ti jmigimm i M>tor, may pay aheiif^ 

After KCnm << nnw a rtiArt , i cfc ftet i to ta^S^^^^ deMor, may be ex- 

aminHLtM. 907 

Wltn«e» a»i party BHy be veMdrei to astwd and be examined, 995, 996, 907 



ItaferancK way be Mwiod. SK. .'SUL 



. ^ , tobe9pliedtol^pidatej«dsmeBt^9M,.\^.. - 

Kybea|i^Mntod,tK(SeeBeoetmX 909 

910 

CWfM» a»i alloiwanoe to vitneaa. M, <. 911 

ly Mli, ...... 905 



i«imtolitnitor»altobe«MdlnJwtioea^ eo«ta,M, '49 

May ffM«iiibo«l>iinlw party Intoraatod, US, 78 

0StalnMl«MbrMdi««iMt,AI, 980 



Iaw« Ntatoed, <n; 815 



8ilta,pratMoMaato^«^.. 806 

MaitotlanMlto«xic^to»,T4L^ «l 

Krtw trf — ptwae cet^ abwcated, CT, 818 



O party aa a witoa(ta« 89fiL 9V9 

Of co-pbinUff or on defendant, 897, 980 

P. 

Iaaneof(aeel8tne\ 

J ndim e n t on, ttt, 181 



Action lbr,llmttinc,98« 

▲boUehed, and anbetitnte tbereibr, 79; 80 

Aireetof, 179, 196 



Jniiadiction <tf coonty conrt aa to, 80, 80 

When may be need, 175, 191 



^ |Je«ding8.41ft, .,MT 

Jfotice of lis Dendenp, Ids, M 

^Transcript of lodgment, S8I, ^ 198 

.ffUA^riii, • 

^tirifldictioB of ooanty oonrt M to, 90, 80 

... . • ... ... .1.'. 

I^oredotttre qf MortffOffe^ 

^ ooanty court. 80. • 80 

JVotloe to defendant in actionifor, 180, 00 

Foreign O^rporatian^ 

'"^ervioeof 8nmmonflon,18&........ OB 

-^etion against, 487, ,' 80O 

^kx>ceedln£S for remission ol^ 80, . 80 

.^^ Frauds 

'^^^on for relief OB ground o(^ 01 ..«. 07 

FrivoUwty 
iwer, reply, demurrer, judgment on, 947, 168 

Further 7Vm. 
(See Tfme.) 

a- ■ :■■ . " 

Qmeral SetsUma qf th€ Peace, 
^Vlien Jury to be summoned for, 8S; ..,., 81 

Oeneral terme. 
Of supremo court, 18....... tl 

OenuinaMe$, 
Df paper, admission of, 888, 876 

^wemor, 

% appoint termn of npreme court, 88, 88, 88 

^ de«iignate judges, 88, ,...- 88 

^o transmit appointment to secretary of state, 8S»...... «...«i.. , 94 

QwirdUui. 
(l^elnfuit.) 

'B. ' 
HabUual Drunkard, 



Care yid custody of, 80, 

.- •snrioe.of snnunons on, 184, 



HiamUton County, 
^.WithFulton, wlienono county, 80^....^... h; 
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JBUn, «te., (^Jvdgmmd Debtor^ PAes. 

ProoeedingB agaluBt, 876-^81, STl, 97S 

AnBanlt or impriBonment on, action for, 65, 56 

Hfuband and lf\fe. 
Action by and against, 114, : 78 



L 

ImpeadimentSj 

Court for trial of, 9, t 

Infants, 

Mnst appear by guardian, 116, 79 

Goardian o(^ liow appointed, 116, 81 

mnst ^ve security, ^JO, — 386 

service of summons on, 184, 94 

responsible for costs, 816, 9S9 

Sale of real property of, 80 ^.... 80 

Specific performance by inlSuit heir, 80, 80 

Jfl^«rior OourUf 

(See Marine courts; Justices* courts; District courts.) 

Beview of special proceedings in, 818^ S80 

Ir^nctiont 

Writ of, abolished, and order substituted therefor, 318, 140 

Order, in what cases granted, S19, 141 

when gran ted, SSO, 141 

after answer, 321, 142 

security upon granting, 233, 142 

to show cause against, with restraint in meantime, 338, 143 

to suspend business of corporation, 334, 148 

how vacated or modified, 325, 148 

vacating of, how opposed, 336, 144 

efflecto^ on time of limitation, 105, 75 

by whom granted, 318, 140 

Injury ^ 

To person or rights, limitation in action for, 91 , 67 

Insamy 

Plaintiff, limitation of action by, 101, 78 

Insolvent^ 

Voluntary assignment by, 80, 80 

Of writing, how obtained, 888, 276 

Iniftfrmation^ 

Innatureofquo warranto abolished, 438, ^ 801 

actions in place of, 439-446, 801-806 

IngtaUmerU^ 

Action for, on bond, 53, 43 
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Jhstrument, under seal, paob. 

limitation of action (MO, 90, 9t 

Jntereii, 

AlllMrtieein, to be Joined, 117, 89 

exceptions, 117, 89 

Not a disqnalification ofwitneee, 896, 981 

In addition to C(>»t8, when allowed, 810, 927 

Real party in to be plaintiff. Ill, 77 

Irrelevant matter^ 

To be Btrack oat, IflO, 1 14 

Jeeue, . 

When it arises, and kinds of, 948, 168 

Offoct, when it arises, 2S0, 168 

law,949, Ifi8 

law and fact may arise, then issne of law to be tried first, 951, 164 

Ikct to be tried by Jury, 953, .. 164 

exceptions. 953, 164 

to be tried by conrt, what. 954 165 

in supreme court, how tried. 255 165 

All to be tried before a single jud^e, 255 165 

Notice of trial of, when and by whom, 956, 168 

Note of, to be fhmished to clerk, 936, 168 

what to contain, 256, 168 

clerk's dnty, on receipt of, 956, 168 

On calendar, how disp<»t«ed of, 2CT, ..'. 171 

May be refei red by consent of parties, 270, .. '. 189 

withont consent of parties, 971, 1^9 

Either parly giving notice may bring to trial, SS8, 179 

Feigned, abolished, 72, 60 

Items qf acoovnt, 

Not to be inserted in pleadings, 158, 118 

How to be delivered, 158, 118 

Further bill of, 158, 118 



J. 

, Joinder^ 

Of caupes of action, 167, 117 

Of parties, 119, 89 

Joint Delators, 

Heirs, devisees, legatees, and tenants holding under a Judgment debtor, 

proceedings auaiust, 375-^1, 970-979 

Not ori::;inaily su^n nu.ied, may hi summoned after Judgmenr, 875-881,.. 970-979 

Proceedings against, 186, 101 

Judffe, 

Business out of conrt, 97, 95 

Proceedinirs before, i n first judicial district, 97, 95 

Inability to hold special terms, etc., 96, 95 

County, powen* of, in actions in supreme court , 40&, 998 

Disobeying order of, 809, 911 

Judffment^ 

Defined,945, 168 

On fiii lure to answer, 946, Ig 

On frivolous demurrer, answer or reply, 947, 168 
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PASS. 

On yerdlct, eabject to the opinion of the court, 966. 888,. .., ITS, 995 

May be for or agaiiiet one or more of plaintiffiB or defencUmts, W4u.. ..... 18B 

May ietermlne nltimata ritrht of parties as between themselves, 874, 188 

May render judgment a^inst some defendants and leave action to con- 
tinue against others^ §74, ' 188 

May grant afflrmatiye rtllef to defendant, S74, 188 

Court may dismiss complaint against some defendants, 274, . . . .^ ISB 

Amonntof relief if no answer,. S7S, ,. «.....»«....;.. • 18B 

Where damages recoverable, rates ol^ 276, .,.. 189 

in action to recover personal property, 277, 189 

To be entered on direction of single judge, subject to review, 278, 190 

To be entered on report of referees, subject to review, 278, ,190 

Book to be kept, 279, .:: .::.: 190 

Judgments, how entered in, 280, 190 

Judgments entered in, what to specify, 280, 190 

Boll, party may ftimish, 281, 191 

clerk to form, when, 28(^ .;* ... ' 191 

. where controversy.pubmitted without action, 878, 270 

on appeal, 867, , ....; ... 9B9 

On filing roll on ludgment directing payment of money, may be docketed 

and become a lien on real property, M2,. 198 

How enforced, 285 (see Executions), : 196 

By confession, 68, 882, 884, 4t, 278 

Action on. 6», 71............. '12,60 

How pleaded, 161,.. 114 

Not to be reversed for certain errors, 176, : , . . / 128 

Of court of appeals, with what concurrence, 14, 18 

Of supreme court-, general term, how pronounced, 19, , 21 

Of justice of peace, docketing of, 08, 48 

No lien on real estate, imless for $26 damages, 68, 49 

Reversed, eflSect of time on limitation, 104, 74 

Belief from; in caae of mistake, 174, 122 

Against married women, 274, 188 

lien of; may be released pending appeal from, 282, 193 

Judgment Book^ 

Clerk to keep, 279,- 190 

Judgment Creditor, 

Allowance to, when examined as a witness, 801, •. 211 

JudgmenJt Jkbtor, 

Iteatn of, after judgment, proceedings against heirs, etc., of;. 876, * 271 

Jurisdiction of Court. 

(See title of each court.) 

Continued, except 88 altered, 10, 7 

¥nien deemed acquired, 139, 102 

Jurors, 

For covnty courts and courts of sessions, 82, 81 

Jury. 
(See Trial ; Verdict.) 



Justices, 

Duties, where return ordered, 860, 2B7 

Service of order on, 860, 256 

See to, for return, 871, 267 

emoval, death or insanity of; after appeal flrom and before return, SM, . 266 

€K>ne out ot office, 861, : 26V 



( . 



i dW of New York^ style oi; ee,,........ ... 56 

^ cities, jnriiBaifctidfa 6^ «7, ,.^:.,.. ,., 57 

jQeneral proVisioiis as to, 68, . : 68 

Actions VD, when appeal from, to court of appeals, 11, 18 

Review of judgments of; 86S... .» ^ 949 

Certain pi^yisions of retired stat^ttti M to jurtsdictioi^ oi; r^aled, fiS, 87 

Bepeal not to affect aetiotts commeniced, 5S, ..,,., .^^,.. 87 

Jfutiees qf tht BsitM^ 

Courts of amendment of staltttes relating to, 68, :.:........... 1 ....... .% 87 

jurisdiction of; 58,64, .... ..«..., ..,,,^.„,. 43,48 

proceedings in, In actions to xseooyer possessi<Mi di persobal'propeiS 

ty.68. ..:......:....: ,.... :. ,.., 43 

Proceedings where title to real prbpertj in question, f 6, et seq., 44 

where several causes of aetlon, 63,.. wl..... ... 48 

rule8in,64, 68 

Togive transcript of jndgiiient,68f...... .j....... 48 

Appeals flrom^Jf^. :... 961 

costson,871, : Wt 

4^ctions on Judgments of; 71,. ,. ... 60 

Jwt^fkaWm^ . .. . . 

How pleaded, 166, ...^.. ;.... 116 

Of ball, 196, laB 

Of sureties, 844, 943 



. -^ . . . Xte - • • 
flow affected by judgment, 888, ^.«.. ......... .189 

Of other states, etc., evidence of, 436, :,.,... r..... . 8Sp 



Legal NoU/eei^ 



; l^ 



Foblication of; 436, ,.,..« 999 

'■ LOUf PM0M^ '». .I^* /i i..:.i.r> ..,i.l6l;.,> 

Actionfo vacate, ietc.,446y. ........;..'.. '.........' .....1.........J.1 ' tti6 

On gran ts of real property, 77, 68 

Urn, 
On real property, how obtained, 68, 8^.^. 49,198 

-v .i'.-- lAabUUy, .,: -.r-Wv .-,<(] ...i;vi;-;< 

Created by statute, action fbr, Dfithin what time, 91, 67 

^'- .,..,, XiM, . ..,-:.-'■!■: ..;ii -A 

Pleadings in action for, 164, 166, 116 

Within what time action to be brought, 98,' 68 

G4v**on XOr, 0*1 ^ t*. t ^ * ^Y i * \* •*'•*•.*.•**'.**.*.*.***.*■*&•)•*,'• fs*.*'*f **** '"^^ * * * * *>'. - ^r* 

^BQ;>eal of statutes as to, 78,....^... .«.r. «.«. ..v...^.;.. -'tti 

la action to recover real property, 75, etBei;^., ;.:.;.i; :..;.'.-.... . - 68 

Sc«*efofdiiabUit7vffi,101, «i1> 

80 



860 

PASS. 

Ai action on bills, etc., of a moneyed corporation, 108, 78 

against moneyed corporations, 108, 75 

or aBsaalt and battery, 98, 06 

for balance of accoan to, 9S, 09 

on coDtract, 01, 07 

on sealed instmment, 90, 07 

against sheriff; or coroner, or constable, 98,94, 08 

for crim. con., 91, 07 

on a ladsment or decree. 90 07 

for fliise Imprisonment, 98, 08 

in cases of naod,91, 67 

for taking, detaining or injaring goods or chattels, 91, 07 

for injury to person or right, not Being contract, 91, 07 

on statutes for penalty or forfeiture, M, 90, 68. 09 

for trespass on real property, 91, 67 

for libel or slander, 98, OS 

not specially provided for,97, 00 

in name of people, 96, 69 

Where defendant out or state, 100, 72 

Where either party die^ 108, 74 

Against alien enemy, 106, 74 

Where judgment reversed, 104, 74 

Where action stayed by injunction or statutory prohibition, lOS, 75 

Where two or more disabilities, 107, 76 

Effiect of part payment on, 110, 76 

How case taken out of statute, 110, 76 

IM Pendens^ 

Notice of. 188, 98 

Cancellation of record of; 188, 88 

Which are, 188, 125, 86,87 

Pleading or paper, copy substituted for, ^8, 896 

Docket or record injustices* court, 71,... 00 

Lunatic^ 

Care and custody of; 80, 80 

Bf^ceof summons on committee of; 184, 94 



JTotf, 
fierrice by, 410-418, 895,896 

Mdlidow PrateeutioUt 
Action for, 64, 48 

Mandannu^ 
Proceedings on, not altered, 471, 814 

Marint Court, 

Jurisdiction of, 06, 66 

General provision as to, 08. 06 

Ko appeal from action in, to court of appeals, unless by order of general 

term, 11, 14 

Review ofjudgment of; 86, 868, 86,849 
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852 W?^ 

jyWlM, PAOS. 

To be in writing, 408, '.V.': .........;}!: . SM 

Service of, 409, ...■.'............ ....'..... '.'...■.'.'."i;.'. "' S9B 

by mail, when, 41(M1«, »5, 896 

how, 411 ......J....... , 295 

on attoraey, when, 417, ..^ .....^.w... .'.;:... Wt 

on defendant who appears, 41S, ........^...k-.i*' , S9V 

on party ont of etate, 41fi, . . . . . ...... .....«.«. . . .^i, . . ..^ . . . . v.^ . > > 99t 

to bring into contempt, 418, 297 

Length of; on personal service, 418, v«* ^^^ 

on mail service, 412, ', i^....., *.,... -^.^v- .. 29^ 

Legal, publication of. ^, . .. — ........1....... . ' "209 

On motion, length, 402, ,.r 292 

Trial, ««,..... ;. 168 

At a4Joamed circuit or coonty oowt,24,....4. 94 

Of no personid claim, 180. ■. 90 

Nuisance^ . . , - 

Writof, abolished, 468, ,.,.:..,,,.;... ' i|« 

Action for, 464, : 808 



O. 

Referees have power to adndniister, 421, .....'... M 

• Q0^% 

Of compromise, 64, 886, 8m; 68, 275, 276 

Ordett 

Defined, 460, 289 

Of county indge. review of, 408, ....t.^.,,^. 296 

Transfer of hennng of, 404, ^./,. . 298 

Of rapreme court, as to terms abrogated, 17,.^..... .....;,' 20 

Made out of court without notice, how vacated, U4, ... 282 

Intermediate, review of,829, '. 234 

Oyer and TermiMr^ 

Courtsofn .,•;.. I. 20 

Bepealof statutes relating to, 17, ;..... ;.......,.... - 28 

J^umber of terms of, in each county, 20, 29 

Extraordinary, how appointed, 28, ,.... 28 

Place* and times of holding, 94,.... .... . ............:. i'...v;*.. ...:.... ' 24 

Judges, how designated, 22,.......'... ..;..l.'......;u.i,'.:-.:.'i.;;... ■ 28 

Appointment of, to bepubliriied, 26, , 84 

JuJtesunabletopreside, 26,/..:..^;. ......;..'::;.:.. .*.':V.:.... I .^ 

business ont of court, 27, 25 

Supervisors to provide room for holding, 28, 26 

« 

P. 

J^p«r.- • :....... ....... 

Service of (see Service). 

Admission of; 888..... 278 

Production of, 888...... rf^.w. ....... ...;..... ......*.. .../ M 

Printing, costot, allowed. 811, .^ 227 

Lost, copy of it may be substituted for, 422, 



Parties to AetioUt 

Who to be (See PlaintilT; Defendant)^ 

Cannot serve summons, 188, 
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854 INDSX. 

PASS. 

in action to recover personal property, rights of (see Personal Proper- 

tyX 208, 136 

To famish court with copy summons, pleadings, etc., on Jury trial, 850, ITS 

Fleadinff, 

RuleBof;i40, 108 

Oral, in wtiat courts, 64, 63 

Lost, copy may be substituted for, 432, 896 

To be subscribed, 167, 117 

When and how to be verified. 167, t 112 

In actions by attorney-general for reid property, 167, 118 

Need not contain items of account, 168, 113 

Several causes of action may be united in, 167, 117 

A Judgment, 161, 114 

Performance," 163, . 114 

il private statute. 168. 116 

In actions of libel and slander, 164, 165. 116 

to recover real property, 160, 116 

Construction of, 159, 114 

Amendment of; 173, ... « 130 

Variance of, with proof, effect of, 169, 119 

Material allegation, when taken as true. 168, 118 

when to be deemed controverted, lo8, 118 

Error in, may be disregarded, when, 176, 138 

Tobefiled,*l6 297 

Indefinite or uncertain all^ations in, 160, 114 

Irrelevant or redundant matter in, 160, 114 

Supplemental, when, 177 (See Complaint ; Answer ; Reply ; Demurrer), . . 138 

In supreme court in actions discontinued before a justice, 61, 47 

Fio8t-Qffiee^ 

Affidavit of deposit in, 188, 102 

Postponement of Trials 

Conditionsof, 814, 338 

Practice and Bules^ 

Inconsistent with code, abolished, 469, 813 

Retained, 469, , 813 

Of justices^ courts, 6^, , . (Kl 

To be settled by Judges, 470, .,, - 818 

Precedent OondUionSy 

How pleaded,, 163, 114 

Printing, 

Papers, costs of, allowed, when, 811, 327 

Privet Statute, 

How pleaded, 168, 116 

Prohibition, 

Proceedings on, not affected, 471, 814 

Promissory Note. 
(See Bill of Exchange.) 

Property, 

Defined, 464, 811 

Execution against, 386, 197 



lIe*nlDEof,163, .. 



eanlDEol 



Rial Sunt, 
BmlFnptTty, 



a" jpolntlnent and fecsof, S-U, 
iiy be Bopotnled 111 BupplemeBlBry ntoceedlngi, 5S8, .. 

Of OSUtH of iudcmeut debtor, lotion W. S89, 

WhenveBleawiihpropertj.ase 

OFderBppoiatiug, to be 91ud and recorded, 298, 






irto^w^att.ocoDtatn, aro, 

tosland SB decision of court, WS 

jDdpiDeDl to be entered on, STa.3TS, ISt, 

wIthiD whattime tobe made, STB, 

esect of Dot mBUog wilbin time, a^a, 

p«flto,ai3, '.\v^[y^v'^'i\\..".v\'."v.'.]\^\v^\v^\v.v^\v.v.[['^[\ i 

Biaobeftnir ordere of. SO!. I 

In proceedlngB BuppLemeDtarr to execatlon, 900, --- , ! 

OoBt» of poaiponlng trlnl before, 814, ! 



Wlim may bo ordered, MB, aae, STO, 2T1, BOO, 

(ftotceof refisreeaon, ma 

b proceedlngB aupplementarT to exeealion. MO. 

(See Inane; Referee; Trial by Referee.) 



JUmtdUmt PAm. 

Diririon of; 1, -, 8 

OMl and criniiiMl, not mersed^ 7, ««..<.«k.^iW.«.« . ^.;i<t 

* Semoval^ ■■'■'■■'-> 

Of action. (See Joeticee of the Peace ; Superior Court ; Supreme Court ; Mayors* 
Courts ; Beoorders* Courts ; Court of Common Fleas in New York city.) 

When may be pot In, and what to contain, IgS, ,.^......i^.^ jllO 

When eoort may allow. 168, .,.,^...,1.,.^,. tlO 

And demurrer, when allowed, 168, 110 

Time to, may be enlais;ed, I'Rk, 123 

after amendment, 174, 123 

BupplementAl, when allowed, 178, 128 

Frivolous, Judgment on, 347, 163 

(See Pleading.) 

Ofother states, evidence oi; 438, 3M 



'■J 



S^pori, 

(See Referee.) 

Defined (see Appeal), 838, M 

Fiom Justice's court. (See Justices.) 



J ; . « . J 



Sgfoenal of Judgmmt^ 

For certain errors, 178, ..« . : 138 

pfevidehcetakenupontrial, how, 368, .,...; '260 

Bvles^ general^ qf Court of AppeaU^ 

Afr to causes on calendar, 18, 17 

bi courts 6t justices of the peace, 64, ... . — 88 

And practice inconsistent, abrogated, 469, 813 

Of supreme court, abrogated, 470, 818 

Kew, to be firamed, 470, 818 

Of Pleading. (See Pleading.) 



a 

Scire Foxias^ 

Writ of, abolished, 428, 801 

Actions in place Of, 428^446, ..........;......;........... 80t:«88 

Seeretmy of State^ 
To publish appointment oMerms, 25, 84 

Seduction^ 
Action for, 54, • 48 

Service^ 

How to be made, 408,409, 294,396 

By maU, 410-412, 296,398 



PAcn. 

Ondefendant who has not answered, .414,^.. . S98i 

residing.ont of state, 415, S97 

Onattorney, 417, 297 

To bring into contempt, 418, 397 

Of sommons, by whom, 183, 98. 

how, 134, 94 

how proved, 188, 109 

giyesjnrisdictlon of action, 139, 103 

Of amended complaint, 146, 106 

Jury in, 83,...- 81 

Effect ofasMgnment on, US. 77 

SetUemerU^ 
Of action, costs on, 808, 823, 334,381 

Severall>tfendarU8y 

Costs in actions against, 806, 318 

Proceedings where some only served, 186, 101 

Answers and defenses may be stricken out, 163, 108 

To provide rooms, etc., for conrt of appeals, 15, 19 

in certain cases, 34, 88, , 34,35 

Order of arrest to be delivered to, 184, « ■, ISft 

To deliver copy order of arrest, etc., to defendant, 184, 138 

Bnty on making an arrest, 186, 138 

on surrender of defendant, in discluiise of bail, 188, 180 

Toservecopy undertaking of bail, etc., etc., 193, 181 

When exonerated Arom liability, 193, 181 

May give notice of bail Justifying, 198, 188 

To give certificate where deposit made, 197, 188 

To pay deposit into conrt, 198, 184 

When liable as bail, and how discharged, 301, . 136. 

Proceedings on judgment against, as nail, 303, 185 

Bail taken. on arrest, liable to, 303,..., 186 

Duty in case of. claim of delivery of personal property to, 306, 317, 137, 140 

When and where to return execution, S90,« 200 

Certain existing laws as to execution retained, 391, 301 

To serve summons, etc., as process, 419, 397 

To serve and return summons. 133, 98 

Duty of, on executing writ of attachment, 287, 343, 149, 153 

Fee8of,243, 168 



Slander, 
pleadings' in, 164, 166^" '.'.'/.'. '/. .*.!*.!*.!!!! *.! 

Special Proceeawty, 



Aetion for, 64, '. . 48 

- . iiS; 



Appeal firom inferior court in, when deemed an action, 818, 380 

Definition of; 3, ... 4 

Appealsin, ....••.... 283. 

Special Terms, 

Number of; in each coun^, 20, S3 

To be held with circuits, 2l» .... S3 

Bow designated, », S», 38 



858 INDEX. 

PASS. 

Where to be beld.94, M 

Booms, how provided, 94, 94 

Adjournment of, 94, 94 

8p«cUa Verdict^ 

Deilned,960, 179 



Statutes^ 

Ab to terms of supreme court, etc., repealed, IT 
As to Jurisdiction of county courts, 80, 



90 

. 96 

Justices^ courts, 68, 87 

times of limitation repealed, 78, 6t 

imprisonment for debt not aiDTected, 178, 194 

review of justices^ Judgments repealed, 861, 947 

Private, how pleaded, 168, 116 

Btenograpnery 

In supreme court, 966, 168 

In surrogate court, 966, 168 

In district courts of N. Y., 66, 86 

SubmiUting^ 
Controversy without suit, 879-874, 969,970 

Bubttituttd SenAee^ 

Order for, in what cases, 186. 08 

The complaint to be filed, when, 136, 98 

The summons to state what, 136, 96 

When complete. 187, 101 

•proofof,lffi, 109 

Action to be commenced by, 197, 88 

Kequisites of, 198, 199, 88,89 

No complaint need be served with, 180, 90 

By whom served, 183, 93 

Hjow served, 134, 94 

Publication of, in what cases, 135, 98 

Proceedings where served on one of several defendants, 136, 101 

Service ofT by publication, when complete, 137, 101 

now proved,138, 109 

fives jurisdiction to court, 19^, 109 

lication ordered, what to state, 136, 98 

To be died, 416 997 

Proof of service of, 188, 109 

Sunday^ 

If last day, not reckoned, 407,*. 994 

Superior Courts 

Jurisdiction of, 33, 88 

Termsof. 35, 35 

How held, 36, 46, 85, 86 

Judgments, when and how given, 37, 38, 35 

What concurrence necessary to Judgment, 88, 85 

Crier of, to De appointed, 39, 86 

His salary, 39, 85 

To consist of six Instices, 40, 86 

Extra justices to be elected, 41. 86 

to be classified, 43 36 

vacancy in office of, 44, 36 

duties and salaries of, 45, 86 

Transfer of suits to, 47, 86 



nn>Bx. 350 

PAQ«. 

Jarisdiction over transferred flnits, 48, 86 

Appeals from Jadgment of, on transferred salts, 60, 86 

Sectiotn twenty-eight to apply to, 61, 86 

Removal of salts In, into supreme court, 8S, 88 

Duties of, 38, 26 

To fix salary of crier of superior court, 89. 86 

SuppUmental^ 

Pleading, when allowed, 1T7, ISZ 

Supplementary^ 

Proceedings, to execution, 293-602, 204-211 

(See Bxecution.) 

Suprenu Courts 

Statutes relating to, repealed, 17, 30 

General terms of^ 18. 21 

Judgment at general term, 19, 21 

Terms of circuit court and special terms, 20, ^. 22 

Transfer of actions from, to superior court, 47, 86 

Kules abrogated, 469, 812 

Judges to frame other rules, 470, 813 

Bemoval into, of suits in superior court, 88, 83 

in common pleas, 88, 88 

Pleadings in, in actions discontinued before justice, 60, 47 

Costs, in like actions, 61, 47 

SwrendeTt 

Ofdefendant,indischarg:eof bail, 188, 180 

Surrogate^ 

Ck>urt8, appeals from, not affected, 471, 814 



T. 

Terme^ 

Of court of appeals, 18, 17 

Supreme court, 18, etseq.,. 21 

County courts, 81, 80 

Common pleas, 85, 86 

Superior court, 85, 46, 86,86 

Thing in aetUm, 
Assignment of, 112, 77 

TUne^ 

How computed, 407, 294 

May be enlarged, 406, 298 

Of publication oilegal notices, 425, 299 

To answer or demur, 148. 104 

Of limitation, (see Limitation.) 

• Transitory actions^ 
Whatare,126, ; 9t 



860 TStaac' 

lYanterlpt^ pass. 

Of Judgment roll of ja^meBt directing peyment of money, may be 

docketed and become a fiea on r^lptoperQr, S83, V 193^ 

When court may release lien pending appeal, 883, .\. IM 

Ofindgment,JaBtieetoeiye,68, ...^ 49L 

Judgment entered on Justice's, may be docketed in other counties, 

how,68. 49 

Ofinterest in action, effect of, 18t M 

Of actions from supreme to superior court, 47, 86 

Ofproperty of Judgment debtor, Ste,39U, .^...... ........ .*,^,t%l»,%k9t 

7ria2, 

lleflned,2M, , 1«4 

Of issue (see ]^ue>, place of, 196, ..; 8^ 

Change of place of, 136. 87 

By Jury, either party givine notice may bring issue to trial, ftSQ^ 17t 

Plaintiff to ftimish court with copy of summons and pleadings, etc., 359, 1*79 

Verdict,S60, ITS: 

in an action to recover specific personal property, 361, ITS 

in certain other actions, ml, ITS 

in all other cases, 361, 173^ 

particular questions to be stated in writing, and a written find- 
ing directed thereon, 361, .. 173 

actionof court after^, 364, 175 

Judgment on, when final, 365, 1T8 

By Jury (see Verdict), 368-366. . 178-17ft 

may be waived, how and when, 366,.. 177 

Postponement of, on what terms, 814, 238 

Issues of fact tnable by court or Jury must be tried before single 

Judge,365, 165 

Issues of Duct in supreme court, by what courts triable, 356, 165 

of law, by what courts triable, 255, . 165 

By the court, of question of fistct, 

decision to be written and to be filed with clerk, 367, 178 

exceptions to matters of law arising on such trial, when to 

be taken. 268, 180 

review of evidence on such trial, how had, 2fi&, . 180 

time within which decision to be made by. court, 267, 178 

decision, what to contain, 267, 178 

judgment to be entered upon, when, 267, 178 

By the court, of issue of law. 

proceedings on judgment, 269 , 181 

By referees, 

when may be had, 270, 271 183,183 

on report, to stand as decision of court, 372, 184' 

Judgment, to be entered on report, 278, ...; 190 

(See IsBue; Referees ; Reference.) 

order for, in place of feigned issue, 72, 60 

report to be made within what time, 278, 187 

effectofnotmaking within time, 273, 187 

(See Issue ) 

Trustee, 

Of express trust, action by, 113, 78 

Costs in, 317, 380 

Turnpike Roads, 

Jnrisdictionofcotinty courtasto, 80, 30 

U. 

UnSomkd Mind, « 

Persons of, 30, 80 

Service of summons on, 184, 91 



I2n>sz. 861 
V. 

Between pleading and prooi; 160, 119 

Immaterial, ITOi 119 

What is not, 171, 119 

General, defined, S0O, ITS 

Special, 980, 179 

In certain cases, 961, 178 

To be fi:iven in writing, when, 961, 178 

Special, to be filed, 961, 178 

Inconsistent with seneral verdict, 969, 178 

For plaintiff in action to recover money only, 968, 178 

Action of conrt and clerk after, 964, 175 

Sabject to the opinion of the conrt, 966. 8in,. 176,985 

Appeal flrom Judgment entered appn, 966, 888, 176,985 

VerVleaiknit • 

Of pleading, when, 167, 119 



W. 

Warrant qf Attome^^ 
Oertaln Judgment on, 494, 909 

TToifa, 

Action oi; abolished, 460, 807 

Actionfor,461 807 

WUntttf 

Kxamination of; 896, 809, 981,987 

Xzamination of parties as, 880-807, 977,980 

In proceedings snpplemenCary to execation, 905, 801, 907,911 

Assignor of thing m action, when not to be, 800, 987 

TTrfdti, 
Jnrisdiction of coontj cottrt asto,86, 88 

WrU pf Bmnr. 
AboUshed, 898, 988 

Abolished (see Execation), 988, 194 

Abolished (see Iqjimctlon), 918^ 140 

WrUqf biqiiiirv^ 
When may iifoe, 946,960, 161, 181 

81 



